BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

DONALD M LI LI ENTHAL, DOCKET NO.: PT-1997-15

Appel | ant,

)

)

)
- Vs- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
) ORDER and OPPORTUNI TY
)
)
)

FOR JUDI CI AL REVI EW

THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA,

Respondent .

The above-entitled appeal was heard on Novenber 1,
1999, in the Cty of Geat Falls, Mntana, in accordance
with an order of the State Tax Appeal Board of the State of
Mont ana (the Board). The notice of the hearing was duly
given as required by |aw

The taxpayer, Donald Lilienthal, presented testinony in
support of the appeal. The Departnent of Revenue (DOR),
represented by Appraiser Rich Denpsey, presented testinony
in opposition to the appeal. Testinony was presented and
exhibits were received. The Board then took the appeal under
advi senent; and the Board, having fully considered the
testinony, exhibits and all things and matters presented to

it by all parties, finds and concludes as foll ows:



FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing hereon, and of the tinme and place of the
heari ng. Al parties were afforded opportunity to present
evi dence, oral and docunentary.

2. The taxpayer is the owner of the property which is

the subject of this appeal and which is described as

foll ows:
10 acres in Section 5, Township 19 N
Range 3 E, County of Cascade, State of
Mont ana; geo code #2892-05-02-02-12-0000.
(Assessor code #2373800).
3. For the 1997 tax year, the DOR appraised the

subj ect property at a value of $31,880 for the | and.

4. The taxpayer appealed to the Cascade County Tax
Appeal Board on October 3, 1997, requesting a reduction in
value to $10,000 for the land, stating:

Appr ai sal too high

5. In its Novenber 5, 1997 decision, the county board
di sapproved the taxpayer's requested value of $10,000 for
the |l and, stating:

After hearing testinony and reviewng exhibits, the
Board finds the amrended (sic) value of $31,880.00 on the
land to accurately represent the market value of the
property. This appeal is disapproved.

6. The taxpayer appealed that decision to this Board

on Novenber 21, 1997, stating:



The appraised (assessed) value of the property as
determned by the DOR and the County Tax Appeal Board
exceeds its fair market val ue.

The property was inproperly classified as comrercial
property; it should be agricultural.

TAXPAYER S CONTENTI ONS

The subject property consists of 10 acres of |and that
is part of a parcel in excess of 100 acres, also owned by
the taxpayer. The subject |and, on which a large gravel pit
is located, is classified as comercial land, while the
remai nder of the larger parcel is classified as agricul tural
land. M. Lilienthal, through his attorney, Steven T. Potts,
had originally requested that the DOR s value of $31,880 on
his land be reduced to $10,000. He now believes that this
anmount is too high and that his land has been inproperly
classified, and he is requesting that the subject |and be
valued at the sane rate as his adjacent agricultural I|and
$16. 67 per acre.

Taxpayer's Exhibit 1 is a copy of the "Agreenent for
Purchase and Sale of Gavel in Place" dated January 12,
1995. This agreenent is between M. Lilienthal ("Seller")
and United Materials of Geat Falls ("Buyer"), and it
specifies the terns by which the gravel I|ocated on M.
Lilienthal's property will be sold to United Materials. The

pertinent parts of this contract are summarized as foll ows:



The second paragraph of +the agreenent states: "In
consideration of the paynent of the purchase price specified
herein, and subject to the terns and conditions stated
hereafter, Seller hereby sells and conveys to Buyer, and
Buyer hereby purchases and accepts from Seller, all fill
material, rock, sand and gravel (hereafter referred to
collectively as "gravel") in, on or wunder the followng
described real property in Cascade County, Montana..."

The | and covered by the agreenent is divided into Tract
|, consisting of 14.54 acres, and Tract |1, consisting of
28.92 acres. The total anount of gravel "in, on or under
said premses" is estimated to be 630,468 cubic yards of
gravel "less gravel extracted under previous agreenents..."
The commencenent date of the agreenent is Decenber 31, 1994,
and the termnation date of the agreenent is Decenber 31,
2024. During that period of tine, the buyer has the right to
enter the premses to renove gravel at any and all tines.
The base purchase price for the gravel for the year 1995 is
$16, 234. 03. The annual purchase price for the next 10 years
is to total "the prior year's base purchase price plus cost
of living increase" as provided in the agreenent. The
agreenent provides that the Seller may resunme the use of
depleted portions of the prem ses provided that such use

shall not interfere with the operations of the Buyer or the



reclamation of the premses (the reclamation is to be
conducted according to ternms of the "Open Cut Mning Act,
Title 82, Chapter 4, part 4, MCA, 1993). Title XVII of the
agreenent, entitled "Taxes and Assessnents,"” states that
"Seller shall pay all taxes and assessnents |evied against
said real property."”

M. Lilienthal contends that "this agreenent shows that
| do not own any gravel in that |ocation. Therefore, | do
not have any business in that location. | don't own the
gravel that |I'm being taxed on." He stated that he does own
the land, "but this did not increase the value of the I|and;
in fact, it decreased the value of the land." He believes
that he is being double taxed, because he does pay federal
and state inconme taxes on the inconme he receives from the
sale of the gravel. M. Lilienthal equated the sale of the
gravel from his property to his selling an autonobile. The
aut onobil e would no | onger be his property, so he would not
be taxed for it. The gravel has been sold so it no |onger
belongs to him and he should not be taxed for it. He
enphasi zed repeatedly that he owns the |land, but he does not
own the gravel on the | and.

M. Lilienthal stated that the gravel renoval has been
conpleted on Tract 1, which United Materials will reclaim

and he will be grazing cows there next year. He believes



that the 10 acres of subject Iland should currently be
classified as agricultural land with the rest of his
property. He stated that he could "turn his cows |oose" on
the subject land right now, despite the gravel extraction
operation | ocated there.

DOR S CONTENTI ONS

DOR s Exhibit A is the 1997 property record card for
M. Lilienthal's entire parcel of Jland, including the
subj ect property, which is 10 acres of commercial property
val ued at $3,188 per acre. Exhibit B is a conputer printout
of the 1996 subject property information, show ng that the
subj ect property was val ued at $3, 600 per acre in 1996.

Exhibit C is the Conputer Assisted Land Pricing (CALP)
nmodel for neighborhood 815 (located southwest of Um and
south and west of Geat Falls), showng the sales used to
determine land values in that neighborhood and for the
subj ect property. M. Denpsey testified that he had placed
the subject land in neighborhood 815, which is primrily
residential, because it resulted in a |lower value than if he
had used a different neighborhood. He stated that a CALP
nodel considers sales dates, prices and sizes, then through
a multiple regression nethod determ nes an adjusted value
per square foot for the subject property. This CALP nodel,

whi ch anal yzed 67 sales in neighborhood 815, shows a base



rate of 5 acres at $5,500 per acre and an adjustnent rate of
$875 per acre for anything over 5 acres. M. Denpsey
explained that this nmeans the first 5 acres are assessed at
$5, 500 per acre, and the second 5 acres are assessed at $875
per acre. The subject land consists of 10 acres, with the
first 5 acres valued at $5,500 per acre for a total of
$27,500, and the additional 5 acres valued at $875 per acre
for a total of $4,375. The resulting total was rounded to a
val ue of $3,188 per acre for the subject land. M. Denpsey
testified that he had not been involved in the 1996
valuation of the subject land at $3,600 per acre, but he

assuned that it had not been based on a CALP nodel

BOARD S DI SCUSSI ON

M. Lilienthal believes that his land should not be
val ued as comrercial |and because he has sold the gravel and
no longer owns it, therefore he should not be taxed on it.
The Board correlates his situation to that of a |landlord who
owns land on which an apartnment building is |ocated. The
landlord rents the apartnents to tenants, who pay rent
according to an agreenent or |ease. The property the
| andlord rents to others provides incone to the |andlord,
therefore the property will be taxed as commercial property.

M. Lilienthal correlates his situation to that of his



selling an autonobile. |If the buyer has paid for the
autonobile yet allows it to remain on M. Lilienthal's |and,
M. Lilienthal would no longer own it so would not be taxed
on it. In this situation, the autonobile would not affect
the classification of the land nor the value of the [|and.
However, if M. Lilienthal had allowed his property to be
utilized as a wused vehicle lot, and buyers left their
purchased autonobiles on the lot, it wuld be a different
situation. This would be a comercial business, and M.
Lilienthal's land would be taxed as such. In this case, the
aut onobil es would affect the classification and value of the
land. The wuse of |and determnes its classification and

affects its resulting value. MCA 15-7-103 (2) states that

"all lands shall be classified according to their use or
uses..." (enphasis added).
Bl ack' s Law Dictionary, Si xt h Edi ti on, defi nes

"commercial" as "Relates to or is connected with trade and
traffic or conmmerce in general; is occupied wth business
and commerce. Ceneric term for nost all aspects of buying
and selling." (Enphasis added.) Black's defines "comrercial
activity" as "Any type of business or activity which is
carried on for a profit. Activity relating to or connected
wth trade and traffic or comerce in general." (Enphasis

added.) M. Lilienthal is realizing an annual profit from



the gravel that he has sold to United Materials, and,
therefore, he is engaged in a commercial activity. He is not
being taxed on the gravel but on the land on which the
gravel is located. This land is valued as comercial |and

because of its use. Section 15-1-101, MCA, states in

pertinent part: The term "commercial", when used to describe
property, neans property ... wused for the production of
incone,... (enphasis added). Not only is the gravel being

extracted from the subject land, but currently United
Materials is also operating a gravel processing plant on the
property.

\V/ g Li l'i ent hal believes that the 10-acre subject
property should be classified as agricultural |and. Section
15-7-202, MCA, states in pertinent part: (1)(a) contiguous
parcels of land totaling 160 acres or nore under one
ownership are eligible for valuation, assessnent, and
taxation as agricultural |and each year that none of the
parcels is devoted to a residential, commerci al , or
i ndustrial use. (Enphasis added.) (b)(i) Contiguous parcels
of land of 20 acres or nore but less than 160 acres under
one ownership are eligible for valuation, assessnent, and
taxation as agricultural land if the land is used primrily
for raising and nmarketing... products that neet the

definition of agricultural...(enphasis added). The present



use of the subject property would not allow its
classification as agricultural Iand.

Al t hough the subject property as appealed is only 10
acres in size, the actual size of the property, according to
Taxpayer's Exhibit 1, is 43.46 acres, divided into Tract |
(14.54 acres) and Tract Il (28.92 acres). M. Denpsey
testified that the DOR had not seen the agreenent between
M. Lilienthal and United Materials prior to this hearing.
He believes that when the DOR determned in 1996 that the
land had a commercial operation on it, the appraiser
estimated the size of the gravel pit as 10 acres. This year
the DOR has increased the size of the gravel pit from 10
acres to its actual size of 43 acres.

M. Denpsey stated that when the gravel has been
extracted fromthe land, and the |and has been reclained so
it can again be used as agricultural land, the DOR wll
reclassify it as agricultural land. M. Lilienthal said that
the gravel has been renoved from Tract |, and United
Materials wll be replacing the topsoil next vyear. M.
Denpsey said that the DOR can reclassify that portion of the
land at that time. If the agreenent is termnated prior to
its scheduled termnation date of 2024 and the land reverts

to agricultural use, M. Denpsey said that the |and would be
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reclassified as agricultural if it 1is being wused as
agricultural |and according to the statutes.

The Board felt that the DOR had properly valued the
subject land at $3188 per acre, using the CALP nodel. ARM
42.18.112 (6) states "Commercial lots and tracts are val ued
through the use of conputer assisted land pricing (CALP)
nodel s. Honogeneous ar eas W t hin each county are
geographically defined as neighborhoods..." M. Denpsey
testified that he "had placed the subject land in a
nei ghborhood within the 5-mle |imt of Geat Falls. | could
have placed it in another neighborhood which would have
given it a nmuch higher value, but | chose to put it in this
one." He testified that all sales used within this CALP
nodel were within the prescribed tinme period. M. Denpsey
al so stated that all gravel pits wthin the county are now
classified in the same manner as is the subject. In 1997 he
had driven throughout the county to ensure that all were
identified and were valued the sanme. The Board finds that
the subject land does not neet the statutory requirenments
for agricultural classification and further finds that the
evidence presented by M. Denpsey supports the DOR s
classification and val ue of the subject |and.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over

11



this matter. 815-2-301 MCA

2. 815-2-301, MCA. Appeal of county tax appeal board
deci si ons. (4) In connection with any appeal under this
section, the state board is not bound by common |aw and
statutory rules of evidence or rules of discovery and may
affirm reverse, or nodify any deci sion.

3. 815-7-103, MCA. Cdassification and appraisal -
general and uniform nethods. (2) All | ands shal l be
classified according to their use or uses...

4. 815-1-101, MCA. Definitions. (d)y(i) The term
"commercial", when used to describe property, neans property
used or owned by a business, a trade, or a corporation as
defined in 35-2-114 or used for the production of incone,
except property described in subsection (1)(d)(ii).

5. 815-1-101, MCA. Definitions. (d)(ii) The follow ng
types of property are not comercial: (A agricultural
| ands.

6. 8§15-7-202. Eligibility of land for valuation as
agricultural. (1)(a) Contiguous parcels of land totaling 160
acres or nore under one ownership are eligible for
val uation, assessnent, and taxation as agricultural |and
each year that none of the parcels is devoted to a
residential, comrercial, or industrial use. (b)(i)Contiguous

parcels of land of 20 acres or nore but |less than 160 acres
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under one ownership are eligible for valuation, assessnent,
and taxation as agricultural land if the land is used
primarily for raising and marketing, as defined in
subsection (1)(c), products that neet the definition of
agricultural in 15-1-101. A parcel of land is presuned to be
used primarily for raising agricultural products if the
owner or the owner's imediate famly nenbers, agent,
enpl oyee, or |essee nmarkets not less than $1,500 in annua
gross incone from the raising of agricultural products
produced by the | and.

7. It is true, as a general rule, that the appraisa
of the Departnent of Revenue is presunmed to be correct and
that the taxpayer nust overcone this presunption. The
Departnent of Revenue shoul d, however, bear a certain burden
of providing docunented evidence to support its assessed

values. (Western Airlines, Inc., v. Catherine M chunovich et

al ., 149 Mont. 347, 428 P.2d 3, (1967).

8. The appeal of the taxpayer is hereby denied, and
the decision of the Cascade County Tax Appeal Board is

af firned.

/1
/1
/1
/1
/1
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ORDER

I T I'S THEREFORE ORDERED by the State Tax Appeal Board
of the State of Montana that the subject property shall be
entered on the tax rolls of Cascade County by the Assessor
of that county at the value of $31,880 for the land as
determ ned by the Departnent of Revenue and upheld by the
Cascade County Tax Appeal Board. The appeal of the taxpayer
is therefore denied, and the decision of the Cascade County
Tax Appeal Board is affirned.

Dated this 11'" day of Novenber, 1999.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai r man

JAN BROMWN, Menber

JEREANN NELSON, Menber

NOTI CE: You are entitled to judicial review of this O der
in accordance wth Section 15-2-303(2), MCA Judi ci al
review nmay be obtained by filing a petition in district
court within 60 days follow ng the service of this O der.

I

Il
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CERTI FI CATE CF SERVI CE

The undersigned hereby certifies that on this 11th day
of Novenber, 1999, the foregoing Order of the Board was
served on the parties hereto by depositing a copy thereof in
the U S. Mils, postage prepaid, addressed to the parties as
fol |l ows:

Donald M Lilienthal
391 Fl ood Rd.
G eat Falls, Mntana 59404- 6402

Ofice of Legal Affairs
Departnent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

Appraisal Ofice

Cascade County

300 Central Avenue

Suite 520

Geat Falls, Mntana 59401

Ni ck Lazanas

Cascade County Tax Appeal Board
Court house Annex

Geat Falls, Mntana 59401

DONNA EUBANK
Par al egal
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