BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

BRAD and DEBBI E NAY, ) DOCKET NO. : PT-1999-16
)
Appel | ant s, )
)
-VS- )
)
THE DEPARTMENT OF REVENUE OF ) FACTUAL BACKGROUND,
THE STATE OF MONTANA ) CONCLUSI ONS OF LAW
) ORDER and OPPORTUNI TY
Respondent . )  FOR JUDI Cl AL REVI EW
The above-entitled appeal was heard

tel ephonically on July 12, 2000, in accordance with an
order of the State Tax Appeal Board of the State of Montana
(the Board). The notice of the hearing was given as
required by | aw

The appellants, Brad and Debbie Nay, appearing
tel ephoni cally, presented evidence and testinony in support
of the appeal. The Departnent of Revenue (DOR), represented
tel ephonically by Appraiser Carolyn Carman, and the
Departnent of Natural Resources (DNRO), represent ed
tel ephonically by Land Use Specialist Marvin W Mller,
presented testinony in opposition to the appeal. Testinony

was presented and exhi bits were received. The Board al | owed



the record to remain open for a period of time for the
purpose of receiving post-hearing subm ssions from the
appellants and from the DOR.  Upon receipt of said post-
heari ng subm ssions, the Board then took the appeal under
advi senent . The Board having fully considered the
testinony, exhibits, post-hearing subm ssions, and al
things and matters presented to it by all parties, finds
and concl udes as foll ows:

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given
of this matter, the hearing, and of the tinme and place of
t he hearing. All parties were afforded opportunity to
present evidence, oral and docunentary.

2. The property which is the subject of this
appeal is leased fromthe State of Montana and is descri bed
as follows:

Lot 1, Echo Lake Summer Hone Lots,

Section 5, Township 27 North, Range 19

West, conprised of approximately 1.1

acres, County of Flathead, State of

Mont ana. (State Lease Nunber 3053286).

3. The DOR appraised the subject |eased |ot at
$127,859 for the 1999 tax year. As a result of the filing of
an AB 26 form for property review by the appellants, that

val ue was reduced to $95,894 “due to unusabl e area” caused by

a road crossing the property. At the hearing before this



Board, Ms. Carman di scovered an error on the property record
card concerning the depth of the subject lot, resulting in an
amended DOR val ue of $73,678.

4. For the 1999 tax year, the appellants appeal ed
to this Board on June 14, 2000 requesting a reduction in the
land value to $46,758, citing the following reasons for
appeal :

We feel the new appraisal value on our lease is
too high for the foll ow ng reasons:

1. 1123 Bl ackies Bay Rd. 130’ |ake frontage, not
as big a lot in depth, but it includes
electricity, phone & septic. Asking price is
listed at $85,000. W' re under the inpression
that any inprovenents on our lot are not to be
included in the assessed. It should be only
assessed as a basic |ot.

2. W are only allowed to use a small portion of
this lot. The state told us we were only
allowed to park out a snmall specified area
We tried to give sone back but they refused.

3. W cannot put a dock out on this |ot because
of the unusual |ayout of the lot itself. This
one al one shoul d devalue the ot by a certain
amount . How many | ake front properties have
t heir own docks.

4. \\& Dbelieve that with the recently new high
water line that the |ake front footage may
have decreased.

5. The access roads to lot #2 is shared and runs
straight through our lot as well as part of
the main Echo Loop road giving us nore |ess
usabl e space.

6. Also when the tinme cones we will also have to
share a septic systemw th [ ot #2.

7. As nmention (sic) in reason #1 deeded property
is not selling for nore than | ease property.
W believe that privately owned property



shoul d be val ued higher than |ease property.
W do have other conparable |istings upon
request of deeded properties that show that
t he new apprai sed value of our lot is alittle
st eep.

8. The property is only a summer hone lot. It is
not used year round as a permanent residence
and shoul d be taxed as such.

5. The Board has jurisdiction in this matter
pursuant to 877-1-208, MCA

APPELLANTS CONTENTI ONS

The Appellants are requesting the DOR apprai sed val ue
from the prior (1992) appraisal cycle of $46,758 for the
subject land, which is owed by the State of Mntana and
| eased by the Appellants. The Nays have expended effort and
cost in leveling the lot for parking of overnight canpers,
etc., as did the previous | essee.

Appel lants’ Exhibit 1 is a docunent intended to
suppl ement the reasons for appeal referenced in Finding 4
above. The exhibit contains 1999 real estate tax roll
information pertaining to six deeded |ots on Echo Lake. The
Nays questioned why none of these |ots have been assessed a
val ue over $34, 000, including the Bl ackies Bay Road | ot which
sold for $80,000 approxi mately one year ago and shows a DOR
mar ket val ue of $33, 737.

Appel lants’ Exhibit 2 reiterates the reasons for

appeal referenced in Finding 4 and contains the closing



statenent: “In closing we would like to say that we believe
that privately owned property should be val ued higher than
| eased property. W have tried listing this particular |ot
for sale and are finding out that it will be difficult to
recover our inprovenents because it is on a lease |ot.
Peopl e back away and | ose interest just for that reason. It
seens any inprovenents we do to the |lot raises our taxes and
therefore we felt that our |lot should remain at the previous
apprai sed val ue of $46,758.” Exhibit 2 also contends that
the State is unable to provide the Nays with up-to-date
measurenents and is, therefore, unable to confirm the true
size of the |ot.
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Appel lants’ Exhibit 3 is a three page docunent
containing Multiple Listing Service references pertaining to

three Echo Bay water-fronting properties which have sol d:

SALE DATE SALE PRI CE LOT Sl ZE WATER
FRONTAGE

05/ 23/ 00 $80, 000 .5 acre 130

04/ 12/ 00 $85, 000 .8 acre 100
(1 ncl uded
old trailer
and ol d
septic
system

09/ 03/ 99 $120, 000 1.09 acre 152. 49’
(1 ncl uded
cabi n,

f ur ni shi ngs,
boat house
with

sl eepi ng
guarters,

t wo- | evel
deck.)

Appel lants’ Exhibit 4 is a copy of an Cctober 27

1993 letter from the Departnent of State Lands to the
appellants granting them permssion to build a toilet
facility inside the existing cabin on Lot 1, stating that
they need to obtain a septic permt fromthe Fl athead County
Environnental Health Service, and informng them that only
one site for overnight canping would be allowed on the
subj ect |ot.

Appel lants’ Exhibit 5 is a copy of a February 4, 1994




letter fromthe Departnent of State Lands to the appellants
stating that “The boat dock cannot be placed where you
requested as it will extend in front of the Lot 2 shoreline.
The long point on the front of your lot is also a problem |
suggest you contact the Fl athead Regi onal Devel opnent O fice

to discuss your situation. Permssion to construct a
dock will not be granted until a good solution to the problem
has been found. ”

Appel lants’ Exhibit 6 is a copy of a July 26, 1994
letter fromthe Fl athead County Board of Comm ssioners to the
appel l ants stating that their application for dock placenent
was deni ed based upon a “safety factor due to the contour of
the |land” and because *“variance not allowed, based upon
Fl at head Lake & Lakeshore Regul ations, Section 4.2.H. 2.”

Appel lants’ Exhibit 7 is a copy of a June 11, 1998
letter from the Departnment of Natural Resources and
Conservation (DNRC) to the appellants. This letter discusses
the issue of placenent of a septic system The DNRC i nforned
the appellants, via this letter, that “the only solution for
your situation would be to have one septic system for both
Lots 1 and 2. . .” This exhibit was presented to illustrate
t he negative inpact on market val ue caused by the necessity
of sharing a septic systemw th any potential |essee of Lot

2.



Appel lants’ Exhibit 8 is a copy of a June 22, 2000
letter fromMarvin MIler of DNRC to Brad Nay. This letter
informs himthat the only survey made of the subject |ot, and
of Lot 2 (also |leased by the appellants), is the original map
made when the lots were established. The appellants entered
this exhibit to denonstrate that uncertainty exists
concerning the exact dinensions of the subject |ot.

Exhibit 8 also contains a map of the subject Lot 1 and
Lot 2, also leased by the appellants but not under appea
before this Board.

The Board allowed the appellants to submt a post-
heari ng docunent, which it received by fax soon after the
close of the July 12 hearing. The docunent is a copy of a
July 19, 1994 letter from the Flathead County Regional
Devel opnent Office to the Nays concerning their application
to install an 8 by 30" floating dock on Lot 1. In this
letter, the regional developnent office noted that, “After
visiting the site of the proposed dock, it was apparent that
there is (sic) sone unusual topographical features playing a
role in locating the site. First, the ot lines do not run
per pendi cul ar to the | ake. Secondly, there is a | agoon that
takes up nmuch of this lot’'s frontage. The nouth of the
| agoon is shall ow which nakes it hard to use the interior for

dockage. The nei ghbor to the south would nost |ikely place



their dock near the existing cabin where access is better and
the water is deeper. The peninsula which the applicant hopes
to use for the dock |location appears cut off fromthe lot to
the south and therefore, provides a safe |ocation. Staff
recommends approval of the requested variance and the
floating dock application.” (Enphasis supplied.) However, as
denonstrated by Appellant’s Exhibit 6, by letter dated July
26, 1994, the Flathead County Board of Conm ssioners chose
ultimately to deny the application.

DEPARTMENT OF REVENUE CONTENTI ONS

Ms. Carman stated that her mission in appraising
this property was guided by the dictates of 877-1-208, MCA

(DOR Exhibit C) The board (of |and conm ssioners) shall set

t he annual fee based on full nmarket val ue (enphasi s added) for

each cabin site and for each licensee or | essee who at any

tinme wishes to continue or assign the license or |ease. The

fee nust attain full narket value (enphasis added) based on

appraisal of the cabin site value as determned by the

departnment of revenue..." This statute requires that the DOR

appraise state lease land as privately owned fee sinple
parcel s.

During the hearing before this Board, Ms. Carnman was
rem nded that the depth of the subject |ot was reduced from

593 to 350 feet due to an August 29, 1995 determ nation of the



Departnent of State Lands. She stated that this error
occurred because the depth correction “was nmde on the
conputer, but no notes were nade on the card (property record
card), unfortunately, and when we went through the |ast
reappraisal, the values were derived fromthe square footage
witten on the card, which was the original 135 by 593 .”
Therefore, with the correction in depth nmade, M. Carnman
stated that the anended DOR value for the subject lot is
$73, 678.

M. MIller, on behalf of the DNRC, spoke to the
i ssue of the measurenents of the lot. He testified that the
Echo Lake state |lease lots were originally established in 1956
t hrough surveys conducted “by foresters who were not
surveyors, wth hand conpass and chain. . .” and that “there’s
been nothi ng done, basically, since then to reestablish |ot
corners. So a lot of them di sappeared by road construction,
by activities of the |lessees, by the public finding a little
stake sticking up out of the ground out there and saying, oh,
" m gonna toss this in the lake. . . so, when we went out
there, when Bill Wight went out there two years ago to try to
reestablish the lot and start GPSing themto cone up with a
good survey, they discovered a | arge nunber of the individua
| ot corners were mssing.”

According to the information supplied on the 1956 map,

10



the subject lot contains “plus or mnus” two acres. However,
the effective acreage of the | ot has been reduced tw ce: once
to a depth of 350 feet to recogni ze that the county road and
the Echo Lake Loop Road cut across the back end of the |ot,
and further by 25 percent to recognize the fact that the
subject lot shares its driveway with Lot 2. Both Lots 1 and 2
received that 25 percent reduction in size, according to M.
MIller. The DOR records indicate an effective acreage of 1.1
for the subject Lot 1.

M. MIller stated that the DNRC intends to submt a
funding request to the 2001 legislative session to hire a
private surveyor to resurvey all of the Echo Lake | ease lots
and to reestablish all of the individual lot corners in an
effort to establish accurate neasurenents in terns of acreage
and | ake frontage.

In response to the appellants’ argunent that the
subj ect property is used seasonally and should be taxed as
such, M. Mller testified that it is not the intent of the
DNRC to afford year-round access to its | eased property. The
| ease lots were intended to be sumer recreational |eases and
the State has no intent of devel opi ng and mai ntaining year-
round access roads. Ms. Carman added that the DOR is
appraising the property for the State of Montana, the fee

si npl e owner. The State of Montana has chosen to rent the
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property with certain paraneters in place regarding the use of
that property. The DOR is required to appraise the State's
property as fee sinple pursuant to 877-1-208, MCA

DOR Exhibit A is a map depicting the subject
nei ghbor hood 891, which enconpasses the Echo Lake, Peterson
Lake and Abbot Lake areas of Fl athead County.

The exhibit also included references to and
| ocations of four of the sales of properties on Echo Lake used

to value the subject |ot:

LOT SI ZE SALE PRI CE SALE DATE
1427 X 150° $90, 000  ($634 JANUARY 1993
PER LAKE FRONT
FOOT)
154 X 210° $65, 000 (3422 JULY 1995
PER LAKE FRONT
FOOT)
2000 X 220° $92,500 (3462 JANUARY 1993
PER LAKE FRONT
FOOT)
1927 X 277 $101, 325 ($528 FEBRUARY 1995
PER LAKE FRONT
FOOT. )

Exhi bit A also provided two exanpl es of recent |ease
agreenents on Echo Lake: a 1700 X 275 lot with a DOR
apprai sed value of $102,428 and an annual |ease anmount of
$3,548.98; and a 127° X 191’ lot with a DOR apprai sed val ue of
$69, 343 and an annual |ease anmount of $2,427.01.

DOR Exhibit B is a copy of the CALP (conputer-

assisted land pricing) nodel used for nei ghborhood 891. FF, the
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subj ect nei ghbor hood. Fourteen sales were included in the
table, with only nine being used in |and sales analysis. A
base rate of $684 per |ake front foot was determ ned, based on
a standard lot size of 100 feet of |ake frontage and 250 feet
of dept h.

DOR Exhibit D is a docunent outlining the history
and procedure governing the DNRC |ease program in western
Montana. Currently, the annual |ease fee is at 3.5 percent of
the full market value, defined in 815-8-111, MCA, as
determ ned by the Departnent of Revenue. Leases are renewed
over a five year period with a staggered |ease fee review
Al'l |eases have a 100 foot setback from all bodies of water
for placenent of inprovenents other than docks or boat houses.
This 100 foot strip also provides for nenbers of the public to
enter state land bordering the |eased areas. The public
cannot picnic, canp, fish, etc. within this 100 foot setback
area. The |lessee has the sole right to enjoy all access to
the water frontage associated with the | ease. The appraised
value of these |eased properties is subject to the DOR s
cyclical reappraisal nmade pursuant to 815-7-111, MCA

DCOR Exhibit Eis a copy of a January 14, 1998 letter
to three enployees of the Flathead County Appraisal Ofice
from Jeanne Fairbanks, west side supervisor of the DNRC s

Speci al Uses Managenent Bureau. This letter also discusses
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the inplications of the 100 foot setback from all bodies of
water fronting state | ease lots and contains reference to the
applicable statutes governing state | ease fees (815-7-111 and
§77-1-208, MCA.)

DOR Exhibit F is a copy of pages taken from the
RE/ MAX of Bigfork web page concerning recent listings of
vacant |and properties on Echo Lake. M. Carnan stated that
she offered this exhibit to bolster the DOR s position that
its appraisal is an accurate reflection of market value in the
Echo Lake area. These sales listings were not used to val ue
the subject |ot.

DOR Exhibit Gis a copy of the property record card
for the subject |ot. (The Board notes that it contains an
erroneous reference to a depth of 593 feet resulting in an
appr ai sed val ue of $98,894 after a reduction nade pursuant to
an AB 26 review) Page two of DOR Exhibit G shows the
cal cul ations used to arrive at the original value of $127, 869.
The subject 135 feet of |ake frontage was val ued at $685 for
the first 100 feet of frontage ($68,500). The remaining 35
feet was valued at a residual value of $415 per |ake front
foot ($14,525). A depth factor of 1.5 was assuned, based upon
593 feet of usable depth, resulting in a value of $127, 869.
The 1999 AB 26 review resulted in a reduction to $98, 894 “due

to unusabl e area” caused by a road crossing the property. As
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di scussed above, this value was further reduced to $73,678 in
recognition of the error nmade on the property record card
regarding the depth of the lot. Page three of Exhibit G
al so contains a State Forestry Departnent map of the Echo Lake
Summer Home Lots to depict the |ocation of the subject Lot 1
and the notation that the usable depth of Lots 1 through 20 is
assuned to extend only to the road.

DOR Exhibit His a copy of the DOR Procedure 2002-
Val uation of Departnent of State Lands Cabin Site Leases dated
Decenber 16, 1994. The procedure is to serve as a guideline
to DOR appraisers when appraising state-owned cabin site
| eases. The procedure states that the annual fee for
Departnent of State Lands (now DNRC) cabin site |leases is
determned by the DOR pursuant to 877-1-208, MCA The
procedure further states that the appraiser is responsible for
determning a value for cabin sites for each appraisal cycle.
The valuation of adjacent |and parcels should serve as the
basis for valuation of the cabin site acreage. The exhibit
al so contains a copy of the controlling statute, 877-1-208,
MCA.

DOR Exhibit | is a copy of several photographs of
t he subject property, with a view of the “extra parking area”,
the driveway, yard, |ake and cabin, a view from cabin deck and

a view fromthe | ake of the cabin and yard. Exhibit | also
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contai ns copi es of photographs of the property associated with
| ease #3052042 which was referenced on DOR Exhibit A as a
property whose | essees have agreed to an annual | ease paynent
of $3,548.98 based upon a DOR appraised value of $102, 428.
This | ease agreenent was effective in 1999. Further, Exhibit
| contains copies of photographs of the Bl ackies Bay property,
referenced by the appellants in their Exhibits 1 and 2, which
sold for $80,000 on May 23, 2000.

DOR Exhibit J contains Ms. Carman’s answer to each
of the issues raised by the appellants in this appeal:

The first question asks that we use 1125
Bl ackies Bay Rd as a conparable to this
property. It has 130 FF. This property
is not conparable to the Bl ackies Bay
property in that this is a |level property
with a large area for parking many cars,
boats, Canpers. The property at Bl ackies
Bay is steep in nature and wll have
limted parking ability. The property
| ocated at 1074 Echo lake rd. is nuch
nmore conparable in that it is a |evel
property however it is only 150 feet
deep, its asking price was $132,500 and
it has sold.

2. they are only to use a small area.
This | ot has nore useable area then (sic)
the majority of Iots on Echo Lake.

3. They say they cannot put a dock out
and that this devalues the |ot.

| checked with DLC and they said it is
required that all new docks be floating
docks. They nor | could see why a
floating dock would not work in this

16



ar ea.

4. concern of the recently new high
water line the l|ake front footage my
have decreased.

The | ake has not maintained its record
hi gh, and its back to nornal

5. The access road to lot 2 is shared
and runs straight through the lot as well
as part of the echo | ake | oop road giving
| ess usabl e space.

DOR has val ued the | ot as being only 539
feet deep to adjust for the wunusable
area. And the Nays also |ease |ot 2.

6. Concern of a shared septic with |ot
2.

The Nays also lease lot 2 and the
situation hasn’t happened yet.

The remai nder of Exhibit J concerns a discussion of
the conparable properties used by the DOR in valuing the
subject. The DOR conparable properties were discussed above.
A further discussion itemin Exhibit J was the issue of the
seasonal use of the subject property. The DOR s response is
that the |lease states that it is not intended for year round
i nhabi tance, as discussed above by both M. MIller and Ms.
Car man.

In response to Appellants’ Exhibit 1, the 1999 rea
estate tax roll information for five deeded properties, M.
Carman stated that the market value referenced on those
docunents is actually the phase-in value, not the actual

mar ket value. The Montana |egislature attenpted to mtigate
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the inpact of rising property values in certain areas of the
state by phasing in the effect of those increases over a
period of tinme. The nmarket values referenced on Exhibit 1 are
t hus phased in values, or only percentage portions, of the
full market value for these properties. For exanple, the 1123
Bl acki es Bay Road property, which sold for $80,000 on May 23,
2000, actually carries a 1999 DOR market value of $64, 760.
(The 1999 phase-in value for this property is $33,737.) The
same would hold true for the other properties referenced on
this exhibit. As a post-hearing subm ssion, the Board
requested the DOR to provide the property record card for the
Bl acki es Bay property. The Board received this docunent on
July 17, which confirmed the DOR testinony that the actua
1997 apprai sed (market) value of this property is $64, 760.
BOARD DI SCUSSI ON

One of the issues raised by the appellants is that
the DOR shoul d not appraise the lease lots in the sane manner
as privately owned lots due to the restrictions inposed by the
| ease agreenent and the lack of the “full bundle of rights”
commonly associated with fee sinple ownership of property.

In attenpting to address this issue, the Board
studied the history of the legislation that regul ates fees for
state cabin site |eases, as enacted in 1983 and anended in

1989 and 1993. 877-1-208, MCA states that "The board (of Iand
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comm ssioners) shall set the annual fee based on full market
val ue (enphasis added) for each cabin site and for each
licensee or |lessee who at any tinme wishes to continue or
assign the license or |ease. The fee nust attain full market

val ue (enphasis added) based on appraisal of the cabin site

value as determned by the department of revenue..." The
original legislation, which was enacted by the 1983
| egislature as House Bill 391 (Chapter 459), reads, in

pertinent part:

AN ACT TO REQUI RE THAT | F THE BOARD OF LAND COW SSI ONERS
ADCOPTS RULES TO ESTABLI SH THE MARKET VALUE OF CABIN SI TE LI CENSES AND
LEASES, | T ADOPT A METHOD OF VALUATI ON OF CURRENT CABI N SI TE LI CENSES
AND LEASES BASED UPON AN APPRAI SED LI CENSE OR LEASE VALUE AND A
METHOD OF VALUATION OF INITIAL CABIN SITE LI CENSES OR LEASES BASED
UPON A SYSTEM OF COWPETITIVE BIDDI NG AND PROVIDING FOR THE
VALUATI ON, DI SPCSAL, OR PURCHASE OF FI XTURES AND | MPROVEMENTS

WHEREAS, on February 13, 1981, the Board of Land
Conmi ssi oners proposed to adopt rul es concerning surface |icenses and
| eases for the use of state forest lands for recreational cabin sites
by private individuals, which rules would have established the narket
val ue of recreational cabin site licenses and | eases by a system of
conpetitive bidding; and

VWHEREAS, the rules would have allowed out-of-state
interests and other parties to increase by conpetitive bidding the
cost of current cabin site |licenses and | eases and woul d t hereby have
worked a hardship on or dispossessed current |icensees and | essees
and were therefore subsequently wi thdrawn by the Board; and

WHEREAS, the policy of this state for the leasing of state
| ands as provided in 77-1-202 is that the guiding principle in the
| easing of state lands is "that these lands and funds are held in
trust for the support of education and for the attai nment of other
worthy objects helpful to the well-being of the people of this
state"; and

WHEREAS, allowing current cabin site |icensees and | essees
to continue to enjoy the benefits of existing |licenses and | eases and
the benefits of their labor is a worthy object hel pful to the well-
being of the people of this state in that it pronmptes continuity in
the case of state |lands, pronotes use of state lands by the public by
granting a mnimal expectation of continuing enjoynent, and pronotes
satisfaction with governnental processes.
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THEREFORE, it is the intent of this bill to direct that if
the Board of Land Conmi ssioners adopts any rules under whatever
existing rulemaking authority it nmay have to establish the market
val ue of current cabin site |licenses or |eases, that the Board, in
furtherance of the state policy expressed in 77-1-202, adopt a net hod
of establishing the market val ues of cabin site |icenses and | eases
whi ch woul d not cause undue disruption to the lives and property of
and useful enjoynent by current |icensees and | essees.

BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF MONTANA:

Section 1. Method of establishing market value for |icenses and
| eases. (1) If the board adopts, under any existing authority it may
have on Cctober 1, 1983, a nethod of establishing the nmarket val ue of
cabin site licenses or leases differing fromthe nethod used by the
board on that date, the board shall under that authority establish a
net hod for setting the market val ue of:

(a) each cabin site license or lease in effect on Cctober
1, 1983, for each licensee or l|lessee who at any tine wi shes to
continue or assign his license or |ease, which nethod nust be 5% of
the appraisal of the license or |ease value of the property (enphasis
added), which value may be increased or decreased every fifth year by
5% of the change in the appraised value..."

RENTAL RETURNS ON CABI N SI TES ON STATE LANDS

The Forestry Division - Departrment of State Lands is
charged with the responsibility of adm nistering the cabin sites..
According to the Forestry Division, 633 cabin sites have
been identified on state lands. Alnpbst all of these sites are in
areas west of the Continental Divide... Al of the identified state
| and cabin sites were under |ease under the old I aw
The 1983 Legi sl ature passed HB 391 which instructed the
Board of Land Conmi ssioners to change the nethod of val uing cabin
site |licenses and | eases after October 1, 1983, to:
(a) each cabin site license or lease in effect on Cctober
1, 1983, for each licensee or |essee who at any tinmes wi shes to
continue or assign his license or |ease, which nethod nust be
5% of the appraisal of the license or |ease value of the
property... (Enphasis added)
The problem surfaced when the departnment began to
i mpl erent the 1983 law in 1987 and began issuing notices that the
rental fees would be 5% of the appraised value of the |and,

interpreting | ease value to be nmarket value. (Enphasis added) That
judgnment shot the | eases which had been $150 a year up to $2,300 a
year, in sone cases. A storm of protests fromthe | essees got the
departnment to reconsider and the Board determned that the "l ease
val ue" woul d be 70% of the apprai sed market val ue, then applied the
5% (Enphasis added) The nethod still drove the | eases sky high and
brought into play the appraisal values which the | essees protested.
The departnent appraisers then re-visited the sites and began naki ng
adj ustments, sone of the reappraisals dropped as nuch as $10, 000

There seens to have been no standard judgnent. As an exanple a | ease,
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whi ch about five years ago was $50, went up to $150 and then went up
to $2,300, then dropped $910 a year. This explains why people are
upset .

Senate Bill 226 would be a sinple and uniform procedure:
The County appraiser, who already goes on the property to appraise
the inprovenents, would appraise the land, just as he does the
nei ghbor. Since the | essee does not have the rights of the fee-sinple
| andowner, and since the state reserves a "public corridor" on the
beach, the | essee does not have a private beach and adjustnents in
val ue woul d be nade accordingly. (Enphasis added)

Then if the rental fee would be 1.5% of the appraised
val ue, the | essee woul d be payi ng about the sane as his nei ghbor pays
in taxes to support the governnment. However, in this case of state
lands, it would go to the state elenmentary and secondary school
funds.

If the I essee didn't |ike the appraisal value, he would
have the sane appeal structure as any other | andowner and the system
woul d be uniform"

Senator Hinsl testified that "the 1.5% figure is
arbitrary but the state will find that the total tax runs
between 1.4 and 1.8 of the market value." During the
comm ttee's executive action on the bill, 1.5%was anended to
2% As anended, the bill was transmtted to the House and was
heard by the House Taxation Conmttee on March 31, 1989.
During the hearing an anendnent was proposed to return the fee
to the original 5% but the amendnent failed. The commttee
passed the bill with the 2% rate to the House floor for
action, where it was anended to 3.5% and passed. The joint
House/ Senate conference commttee considering the bill's
amendnents allowed the 3.5%to remain, and the final bill was
passed with that percentage. The joint conference commttee
al so added a provision to the bill for a mninumfee, so the

final | anguage of the relevant section reads as follows: 877-
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1-208, MCA, 1 (a)...The fee nust be 3.5% of the appraisal of
the cabin site value as determned by the departnent of
revenue or $150, whichever is greater..." (Enphasis added)

Senate Bill 424 (Chapter 586), passed by the 1993
| egi sl ature, anended 877-1-208 to elimnate the 3.5% annua
fee, substituting the |language that is presently in statute:
"(1) The board shall set the annual fee based on full market
val ue for each cabin site... The fee nust attain full market
val ue based on appraisal of the cabin site value as determ ned
by the departnment of revenue." (Enphasis added) An attenpt was
made in the Senate Taxation Commttee to restore the | anguage
to 3.5% but the amendnent was defeated. The statute has not
been further anmended since 1993.

The applicable Admnistrative Rules of Montana

state: 36.25.110 M NI MUM RENTAL RATES (6)(a) Effective March

1, 1996, and except as provided in (b), the mninum renta

rate for a cabinsite lease or license is the greater of 3.5%
of the appraised market value of the |l|and, excluding
i nprovenents, as determned by the departnent of revenue
pursuant to 15-1-208, MCA, or $250. (enphasis added) (b) For
cabinsite |l eases or licenses issued prior to July 1, 1993, the
mnimumrental rate in (a) is effective on the later of the

followng dates: (i) the first date after July 1, 1993, that
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the |l ease is subjected to readjustnent pursuant to the terns
of the |lease, or the first date after July 1, 1993, of |ease
renewal , whichever date is earlier; or (ii) March 1, 1996. (c)
Until the mninumrate in (a) becones applicable, the m ninum
rate is the greater of 3.5% of the apprai sed market val ue of
the land, excluding inprovenents, as determned by the
depart nent of revenue pursuant to 15-1-208, MCA, or $150.
The DOR s statutory m ssion, pursuant to 815-8-111
MCA and 877-1-208, MCA, is to arrive at market val ue, or what
a property would sell for on the open market. The conparabl e
properties presented by the DOR indicated a base price of $684
per front foot for what it considers a standard 100 foot by
250 foot lot. The Board is satisfied that the DOR has arrived
at a valid indicator of market value for the subject |ot.
The appellants have valid concerns about future
increases in |lease fees but this Board has no jurisdiction in
t he establishnment of |ease rates. The Montrust Suprene Court
decision (Mntanans for the Responsible Use of the School
Trust v. State of Montana, ex rel. Board of Land Conm ssioners
and Departnent of Natural Resources and Conservation, 1999
Mont. 263; 989 P.2d 800), was filed by a citizens' action
group, Montanans for the Responsible Use of the School Trust,

against the Mntana Board of Land Comm ssioners and the
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Department of Natural Resources and Conservation, chall enging
fourteen school trust |ands statutes, including 877-1-208,
MCA, relating to cabin site | eases. The decision, in pertinent
part, states: "Y26 The District Court (of the First Judicial
District) ruled that 877-1-208, MCA did not violate the trust
because it requires that full narket value be obtained.
However, the District Court found that the Departnent had a
policy of charging a rental rate of 3.5% of appraised val ue
(hereafter, the rental policy) and that Mntrust had
i ntroduced an econom ¢ analysis of cabin site rentals show ng
that the rental policy's 3.5%rate was 'significantly bel ow a
fair market rental rate.' The District Court concluded that
the rental policy violated the trust's constitutional

requirenent that full market value be obtained for schoo

trust lands... ¢931...we conclude that the rental policy
violates the trust... In the present case, the trust nmandates
that the State obtain full market value for cabin site

rentals. Furthernore, the State does not dispute the D strict
Court's determnation that the rental policy results in bel ow
market rate rentals. W hold that the rental policy violates
the trust's requirenent that full market val ue be obtained for
school trust |ands and interests therein."

Future large increases in |ease fees as a result of

the Montrust suit may have results that are unfavorable to
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present | easehol ders, including fewer potential buyers for
their properties, and declining values of their inprovenents.
Two previous Board decisions relevant to these concerns are
DOR v. Louis Crohn, PT-1997-158, and DOR v. Burdette Barnes,
Jr., PT-1997-159. In both instances, the Board stated that
"the inprovenents that are located on this ot are not a part
of the appeal before the Board. It is arguable that the val ue
of the inprovenents has been inpacted by the increasing | ease
fee to a point where they are not attractive on the narket.
The testinony of other |essees in other appeals that have in
fact been attenpting to sell the inprovenents and have not
received a great anmount of interest frompotential purchasers,
m ght be indicative of the fact that potential buyers are
aware of the anount of the annual fee and believe they nust be
conpensated by a | ower purchase price for the inprovenents."”
(Emphasi s added) However, in this appeal, only the val ue of
the | and has been contest ed.

The Board finds that the DOR has properly foll owed
its mndates in assigning narket value to the subject
property, pursuant to 877-1-208, and 815-8-111, MCA. Further,
t he appel l ants have not denonstrated, through the use of sales
information relevant to the appraisal cycle at issue herein,

that the DOR value is in error. The sales information
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presented by the taxpayer in Exhibit 3, while perhaps
i ndi cative of current market trends, concerned sal es occurring
after the cut-off date of January 1, 1996 which is required
for the current appraisal cycle. The requested value of
$46, 758, the value assigned for the prior (1992) cycle, was
not supported by probative and credi bl e evidence.

The appellants |ease both the subject Lot 1 and
adjoining Lot 2. There are residences on both Lots 1 and 2,
but Lot 2 is the only lot wth a boat dock. The Board
qguestioned both M. MIler and Ms. Carman regardi ng the effect
of the prohibition against dock placenment wupon the
desirability and marketability of Lot 1. M. MIller stated:
“I'n ny opinion, yeah, it would have a slight inpact in the
valuation of the property, in the appeal of the property on
the market as to whether or not people could get their water
sports toys in and out of the |ake there, or dock themthere
at that site.” He was asked his opinion concerning a

hypot hetical scenario in which, if both Lots 1 and 2 were

avai lable for |ease, which would be nore desirable. H s
opinion was: “Definitely Lot 2. | personally feel that it’s a
much nicer lot, know ng what | know about both of them’

Ms. Carnman acknow edged that the DOR appraisal has not
recogni zed the appellants’ inability to put a dock on Lot 1.

She was not aware if any of the sales used by the DOR to val ue
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the subject lot were also of properties where the ability to
install a dock does not exist. M. Carman’s response to the
question regarding the effect of the prohibition agai nst dock
pl acenent upon the desirability and marketability of Lot 1
was: “It probably would affect its desirability on the market
alittle bit.”

In the Board's opinion, a prime notivator in either
purchasing or leasing a | ake property is the ability to access
and use the lake. The |essees of Lot 1 do not currently enjoy
that benefit. In effect, the situation existing for the
appellants at the tine of this appeal is that, in order to
have a dock, they have to be leasing Lot 2. The Nays
testified that this may not always be the case. Thei r
testinmony was that it is becom ng too expensive for themto
continue | easing both |ots.

The Board wll therefore order a reduction in the
amended DOR val ue of $73,678 by ten percent in recognition of
the effect of the prohibition against dock placenent inposed
upon the subject |ot.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over
this matter. 815-2-302 MCA and 877-1-208, MCA
2. 815-8-111, MCA. Assessnent - market value

standard - exceptions. (1) Al taxable property nust be
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assessed at 100% of its market value except as otherw se
provi ded.

3. 877-1-208, MCA. Cabin site |licenses and | eases--
met hod of establishing value. (1) The board shall set the
annual fee based on full market value for each cabin site and
for each licensee or | essee who at any tinme wi shes to continue
or assign the license or lease. The fee nust attain ful
mar ket val ue based on appraisal of the cabin site value as
determ ned by the departnment of revenue...The value may be
i ncreased or decreased as a result of the statew de periodic
revaluation of property pursuant to 15-7-111 wthout any
adjustnents as a result of phasing in values. An appeal of a
cabin site value determ ned by the departnent of revenue nust
be conducted pursuant to Title 15, Chapter 2.

4. It is true, as a general rule, that the
apprai sal of the Departnent of Revenue is presuned to be
correct and that the taxpayer nust overcone this presunption.
The Departnent of Revenue should, however, bear a certain
burden of providing docunented evidence to support its

assessed values. (Wstern Airlines, Inc., v. Catherine

M chunovich et al., 149 Mont. 347, 428 P.2d 3, (1967). The

Board concludes that the DOR has net its burden.
5. The Board concludes that the Departnent of

Revenue has properly followed the dictates of 8§77-1-208 (1),
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MCA, in assigning a market value to the subject property for

| ease fee purposes, but will order the reduction discussed

above in recognition of the inpact of the dock prohibition.
6. The appeal of the appellants is hereby granted in

part and denied in part and the decision of the Departnent of

Revenue is nodified.
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ORDER

IT IS THEREFORE ORDERED by the State Tax Appeal
Board of the State of Mntana that the subject |and shall be
entered on the tax rolls of Flathead County by the Assessor of
that county at the 1999 tax year value of $66,310, as
determ ned by this Board.

Dated this 21st day of July, 2000.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

GREGORY A. THORNQUI ST, Chai r man

( SEAL) JAN BROWN, Menber

JEREANN NELSON, Menber

NOTICE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA.  Judicial review may
be obtained by filing a petition in district court wthin 60
days followi ng the service of this Oder.
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CERTI FI CATE OF SERVI CE

The undersi gned hereby certifies that on this 21st
day of July, 2000, the foregoing Oder of the Board was served
on the parties hereto by depositing a copy thereof in the U S
Mai | s, postage prepaid, addressed to the parties as foll ows:

Brad and Debbi e Nay

Box 20 Site 10

Cardston, Al berta TOK OKO
Canada

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

Attn: Carolyn Carman

Fl at head County Appraisal Ofice
Box 920

Kalispell, Mntana 59903

Marvin M1l er

Land Use Speci al i st

Departnent of Natural Resources and Conservation
Plains Ofice

P. 0. Box 219

Pl ai ns, Montana 59859

DONNA EUBANK
Par al ega

31



