BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

VALCON DI STRI BUTI NG LTD., INC ) DOCKET NO.: Mr-1999-1

)
Appel | ant, )
)

-VS- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
THE DEPARTMENT OF TRANSPORTATI ON) ORDER and OPPORTUNI TY
OF THE STATE OF MONTANA, ) FOR JUDI CI AL REVI EW

)

)

Respondent .

The above-entitled appeal was heard on February 9,
2000, in the Cty of Helena, Mntana, in accordance with an
order of the State Tax Appeal Board of the State of Mntana
(the Board). The notice of the hearing was duly given as
required by | aw

The taxpayer, represented by Controller diff Kunnary,
Transportation Manager Debra Szalay, and Attorney Janes M
Ram ow, presented testinony in support of the appeal. The
Departnent of Transportation (MDT), represented by Bureau
Chi ef Robert Turner and Attorney Nick A Rotering, presented
testinmony in opposition to the appeal. Testinmony was
presented, exhibits were received, and a schedule for post-
heari ng subm ssions was established. The Board then took the

appeal under advisenent; and the Board, having fully



consi dered t he t esti nony, exhi bits, post - heari ng
subm ssions, and all things and matters presented to it by
all parties, finds and concludes as foll ows:

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing hereon, and of the tinme and place of the
heari ng. All parties were afforded opportunity to present
evi dence, oral and docunentary.

2. Valcon Distributing, Ltd., Inc. (Valcon) is a notor
fuel distributor licensed by the Montana Departnent of
Transportation.

3. As a licensed notor fuel distributor, Valcon is
obligated to file wth the M) a nonthly tax statenent,
acconpani ed by paynent of tax owing, for all notor fuel sold
during the previous nonth. Pursuant to 815-70-205 (1), MCA
the statenment and payment are to be rendered by the 25'" day
of the nonth followng the nonth that any tax is due.

4. During the nonth of March 1998, Valcon sold notor
fuels as a distributor, therefore becomng liable for the
reporting and paynent of any fuel tax due the NDOT

5. Valcon's tax return and paynent were supposed to be
post marked April 25, 1998, but because April 25 was a
Sat urday, under 815-70-103(3), MCA, Valcon could file its

return and paynent on Monday, April 27, 1998.



6. Valcon's Mrch 1998 return and a notor fuel tax
paynent of $309, 307.61 were nailed to the MDT in an envel ope
bearing Valcon's postage neter stanp dated April 27, 1998
(Taxpayer's Exhibit 3)

7. The envel ope also bears a hand-cancellation by the
United States Postal Service in Kalispell, Mntana, dated
April 28, 1998.

8. The return and paynent were received by the MDT on
April 29, 1998.

9. As a consequence of the April 28, 1998 postal
cancel | ation, the MT determ ned that Valcon's Mirch, 1998
motor fuel excise tax report and paynent were filed one day
| ate and assessed a delinquency penalty of $30,930.76 (10%
of the tax due), and interest of $3,093.08 (1% of the tax
due), for a total of $34,023.84, pursuant to 815-70-210 (1),
MCA. (Taxpayer's Exhibit 4)

10. By letter dated May 14, 1998, Val con requested that
the MDT abate the assessed penalty and interest. (Taxpayer's
Exhi bit 5)

11. Judy L. Bauer, Admnistrative Oficer of the Fuel
Tax Managenent & Analysis Bureau, Adm nistration Division,
MDT, responded by letter dated June 5, 1998, stating that
the penalty assessnent would be decreased to 3% of the tax

owed, or $9,279.23, and the balance of the penalty



assessnment would be suspended for a three-year period. The
suspended anmpunt of $21,651.53 would be reinstated if Val con
filed any late reports prior to April 2001. (Taxpayer's
Exhi bit 6)

12. By letter to WIlliam G Salisbury, Adm nistrator,
Adm ni stration Division, MT, dated June 22, 1998, Valcon
requested a fornmal adm ni strative hearing. (Taxpayer's
Exhibit 7)

13. A telephonic hearing was held on February 1, 1999,
wth Hearings Examner Katherine J. Or presiding. The
resulting order, dated May 7, 1999, stated that "Valcon is
subject to the late penalty...and, therefore, owes the
Departnment the anount of $9,279.23 plus one percent in
interest, $92.79 or $9,372.02."

14. On June 8, 1999, Marvin Dye, Director, MDT, issued
a Final Agency Decision, adopting and accepting the hearings
exam ner's proposed Order, stating that Valcon owes the MT
the anount of $9,279.23 as the late filing penalty and 1
percent interest of $92.79, for a total anpbunt due and ow ng
t he Departnent of $9,372.02.

15. Valcon appealed this decision to the State Tax
Appeal Board by letter dated July 9, 1999, requesting that

the Final Agency Determ nation dated February 1, 1999 be



reversed and that such other relief be granted as the Board
deens appropri ate.

16. The WMDT answered Valcon's conplaint on August 9,
1999, requesting that the Board uphold and affirm both the
respondent’'s final decision and that of the hearings officer
inthis matter.

TAXPAYER S CONTENTI ONS

Attorney Janmes Ramlow stated that the issue in this
case is whether the MT properly assessed a late filing
penalty against Valcon for its fuel tax report and paynent
for March of 1998. He introduced testinony of Valcon
enpl oyees diff Kunnary, Controller, and Debra Szalay,
Transportati on Manager, and presented several exhibits that
had previously been introduced at the adm nistrative hearing
before the MDT hearings officer. A nmenorandum from WIIiam
Salisbury, Admnistrator of the Admnistration D vision,
MDT, explaining the MDT's policy on waiver of penalty on
late filing of tax returns, had been introduced as
Taxpayer's Exhibit 1 at the previous adm nistrative hearing,
but was not introduced as a taxpayer's exhibit in this
heari ng.

Taxpayer's Exhibit 2 is a copy of the MT fuel tax
report for the nmonth of March 1998, prepared and signed by

Val con's accountant, Cynthia L. Wstbrook. M. Kunnary



testified that this report showed the total anount due to be
$309, 307.61, and that lines 11 and 12, showing a penalty of
$30,930.76 and interest of $3,093.08, were filled in by the
MDT after they received the report. He testified that the
MDT woul d have placed the date stanp in the upper right-hand
corner of the report, which stated, "Received, April 29, at
8 sonmething A M, 1998."

Taxpayer's Exhibit 2A is a photocopy of the front and
back of Valcon's cancelled check for $309,307.61, dated
April 27, 1998, that was sent with the March fuel tax report
to the MDT.

Taxpayer's Exhibit 3 is a photocopy of the outside of
the envelope in which Valcon's report and check were nail ed,
show ng the postage neter stanp with the date of April 27,
1998 and the Kalispell post office's cancellation stanp
dated April 28, 1998. M. Kunnary testified that the words
"Due Date April 27, 1998," which are handwitten on the
postage neter stanp, were not witten by a Valcon enployee
but were witten "soneplace else after it had been nmailed."

Taxpayer's Exhibit 4 is a two-page exhibit consisting
of the MT's first assessnent notice to Valcon and a
statenent of taxpayers' appeal rights. The assessnent notice

states that Valcon is being assessed a penalty of $30,930.76



and interest in the anount of $3,093.08, for a total of
$34, 023. 84.

Taxpayer's Exhibit 5 is a two-page exhibit consisting
of a letter from Valcon to the MDT requesting abatenent of
the assessed penalty and interest and a letter from Dan
Kol esar of the Kalispell post office. This exhibit is
summari zed in pertinent part as follows:

Exhibit 5 page 1 is a letter addressed to the Montana Department of
Transportation from Vacon Distributing, Ltd. Inc., signed by Cliff Kunnary, Controller,
dated May 14, 1998:

Request is hereby made for an abatement of the above referenced assessment
based upon the following:

Valcon Distributing is a responsible corporate citizen and makes every effort to
filetheir excise tax reports timely and accurately and have done so for years.

The March fuel reports were processed and were mailed on the due date of April
27, 1998. | went to the post office to discuss this situation with them and per the enclosed
letter from the post office there were any number of things that could have happened that
created the delay.

We fedl that this particular piece of mail had gone out in our normal daily routine
which is that one of our office staff drops off the mail on her way home. Our records do not
indicate that she had worked late that evening and she is certain that the mail had gone out
that particular day.

To make certain that this situation does not happen again, we will start mailing
early.

Exhibit 5, page 2 is a letter addressed to Vacon Distributing from Dan Kolesar,
Supervisor, Customer Service, United States Postal Service, 350 North Meridian, Kalispell,
Montana, dated May 13, 1998:

Your particular piece of mail had a postage meter date of 4-27-98. It also shows a
cancelation (sic) of 4-28-98. A few things might have caused this piece to not be processed
until 4-28-98. 1. It could have been deposited after our pick-up timein our collection cans.
2. 1t could fallen (sic) behind the plastic tubs in the collection can. 2. It could have been
deposited in the Kalispell city cans and not sorted until after the outgoing mail was
worked. 4. One of our clerks could have missed this piece or missorted to Kalispell by mis-
reading the mailing label. Regardless of what has happened | want to let you know that we
are sorry for this situation.

M. Kunnary testified that after he had received the

assessnment notice, he "went down to the post office to



i nqui re about their procedures, and in talking with a clerk
at the counter, he had said that it could have been any
nunmber of things that could have happened that would have
created the post office to cancel or hand cancel that
particular piece of mail. So | asked Dan if they could give
me sonething in witing." M. Rotering objected to this
letter as being hearsay evidence. The exhibit was admtted
with the objection noted. M. Kunnary testified that Valcon
has changed its procedures for mailing fuel tax reports. The
reports are now taken into the post office, and the post
office issues a certificate of mailing, docunenting the
exact date and tinme of mailing.

Taxpayer's Exhibit 6 is a letter from Judy L. Bauer,
Adm nistrative Oficer, Fuel Tax Managenent & Analysis
Bur eau, Adm ni stration Di vi si on, MDT, to Val con
Distributing, dated June 5, 1998, summarized in pertinent
part as foll ows:

I've received your request to abate the penalty and interest assessed for the late
filing of your March 1998 Gasoline/Special Fuel Distributors Report. MDT assessed a
penalty at ten percent (10%) of the tax owed, plus one percent (1%) interest on the unpaid
tax. The total penalty was $30,930.76 and the total interest was $3,093.08.

The letter from the Postal Service indicates what could have happened to this
particular piece of mail, however, does not take responsibility for the late postmarked
envelope. The department has accepted actual postal error as timely filed which in turn
abates the penalty and interest assessed. This occurs when it is out of the control of the
taxpayer.

Montana law prohibits MDT from waiving interest for any reason. However, MDT
does have authority and adopted a flexible policy recognizing inadvertent errors, late
filings, and other related mishaps. MDT's Penalty Waiver Palicy requires MDT to evaluate
the taxpayer's account history. If the taxpayer has no late filing or payment occurrences on




the account history during the three-year period preceding the month of the offense, MDT
will waive a portion of the penalty, based on the policy criteria.

Valcon Distributing did not have a late filing during the three years prior to the

March 1998 return. Therefore, MDT deter mines the following:

1. MDT will decrease the penalty assessment from ten percent (10%) of the tax
owed to three percent (3%) for a first-time late filing resulting in a penalty
assessment of $9,279.23.

2. MDT suspends the balance of the penalty assessment for a three-year period.
The suspended amount of $21,651.53 will be reinstated if Valcon Distributing
files any late Gasoline/Special Fuel Distributor reports prior to April 2001.

You have a right to appeal this decision in an administrative hearing...

Taxpayer's Exhibit 7 is a letter dated June 22, 1998
to Wlliam G Sal i sbury, Adm ni strator, Adm ni stration
Di vi si on, MDT, from M. Kunnary, requesting a formal
adm nistrative hearing. This hearing was held tel ephonically
on February 1, 1999 and resulted in an order that upheld the
assessed penalty and interest. The hearings exam ner's order
was upheld by Marvin Dye, Director of the M, in a fina
agency deci sion dated June 8, 1999.

Follow ng the conclusion of M. Kunnary's testinony,
M. Ramlow called Debra Szalay as a wtness. M. Szalay
testified that she has been enployeed by Valcon since June
of 1978 and is currently Valcon's Transportation Manager. In
Apri | of 1998 her job responsibilities were "nore
admnistrative and custoner service," and they included
taking mail to the post office. Taxpayer's Exhibit 8 is a
map that is highlighted to show M. Szalay's residence,
Val con's office, and the Meridian Road post office. M.

Szalay testified that she lives "exactly 1 mle from Val con.



The post office is pretty close to halfway between. | have
to go past the post office to go hone." She stated that on a
typical afternoon in Kalispell the traffic "is not really
heavy. There are only two stop |lights between there, and the
very nost it would take ne would probably be ten m nutes on
the outside. | don't recall any extra heavy traffic. |I'm
sure | was there within five mnutes of leaving the office."
Taxpayer's Exhibit 9 is a copy of M. Szalay's tinme
card for the nonth of April, 1998, showing that on April 27
she worked from 8 a.m to 5 p.m Days on which she had
wor ked overtinme were so indicated on the tinme sheet. M.
Szalay testified that she deposited the envel ope containing
Valcon's March 1998 fuel tax report and paynent in the
outside receptacle at the Meridian Road post office "right
after 5:00" on April 27, 1998. She explained that the
receptacle cans are clearly marked that "any deposits after
6:00 p.m wll be postmarked the next day," and she added
that "I am fully aware of the consequences with the taxes
and have prepared them for years; and it was sonething | was
al ways very cogni zant of around the 25'" of the month, naking
sure that it got there prior to 6:00." M. Szalay stated
that in her nore than twenty years of working for Valcon,
she was sure that Valcon had never been late in filing the

not or fuel tax report.
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MDT' S CONTENTI ONS

Nick Rotering, staff attorney for the MDT, explained
that until 1991, the Mntana Departnent of Revenue (DOR) was
responsible for the collection of notor fuel taxes. In 1991,
when the legislature created the Mntana Departnent of
Transportation, the responsibility of collecting notor fuel
taxes was transferred to that departnent. Many of the forner
DOR enpl oyees who had been responsible for the collection of
notor fuel taxes also transferred to the MDT. Sonme of the
related admnistrative rules were transferred to the NMDT,
but others were not. "So, initially the MT wote sone
policies having to do with penalty for l|ate paynent and
interest on notor fuel taxes, that have |later been put into
the Adm nistrative Rules of Montana (ARM."

Robert Turner, Bureau Chief of the Fuel Tax and
Managenent Analysis Bureau for the Admnistration D vision
of the MDT, testified that he had served in that capacity
since August of 1998, and prior to that tinme had served as
Bureau Chief of the Income Tax Division of the Montana
Department of Revenue for over twenty years. M. Turner
referred to Taxpayer's Exhibit 2, Valcon's March 1998 fuel
tax return, and explained that lines 11 and 12, the penalty

and interest entries, were conpleted by the MT follow ng
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the late arrival of the return. He stated that the
"received" stanp, showing April 29, 1998, in the upper
right-hand corner of the tax return, was put on by the MT
upon receipt of the return. The nunbers in the upper right-
hand corner of the form are cashier's nunbers, which are
added to both the return and the check at the tinme of
processi ng by the MDT.

M. Turner explained that Montana |aw allows notor fuel
distributors to retain 1% of the tax they have collected as
a fee for collecting and remtting the tax to the M, so
the distributors actually remt only 99% of the anpunt they
have col | ect ed.

M. Turner referred to Taxpayer's Exhibit 6, the June
5, 1998 letter to Valcon from Judy L. Bauer of the M, in
whi ch the MDT responded to Val con's request for abatenent of
the penalty and interest by offering to reduce the penalty
from10% to 3% He testified that Valcon did not accept that
offer. The offer was based on the MDT's internal policy as
set forth in MT s Exhibit A a five-page exhibit which
i ncludes a nenorandum dated July 15, 1994, from WIlliam G
Salisbury, Admnistrator of the Admnistration D vision,

MDT, entitled The Departnment of Transportation's Policy on

Wai ver of Penalty on Late Filing of Tax Returns, and a one-

page nenorandum dated My 1, 1992 entitled Gasoline
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Distributor's Penalty \Waiver Pol i cy. This exhibit IS

summari zed in pertinent part as follows:

The Department of Transportation's Policy on Waiver of Penalty on Late Filing of Tax Returns
Purpose:

To provide guidelines for the uniform, fair, and equitable way to treat all similarly
situated taxpayers in a similar manner when waiving penalty. In evaluating each request
for waiver of penalty, the taxpayer's request will be considered on a case by case basis.
Waiver of a penalty will be considered the exception rather than arule.

The purpose of a penalty on tax liability is to secure the proper and timely filing of
a tax return or assessment and the prompt payment of the tax by penalizing the delinquent
taxpayer. The purpose of interest on tax liability is to compensate the state of Montana for
the cost of money which is incurred while the tax is delinquent. 15-70-210 and 15-70-352
MCA does not give the department of transportation authority to waive interest.
Backaround:

July 1, 1991 the Motor Fuels Division of the Department of Revenue function
transferred to the Department of Transportation. However, the Waiver of Penalty and
Interest Administrative Rules (42.3.100) did not transfer with the motor fuels function.
Snce then MDT has adopted penalty waiving policies addressing special fuel users, IFTA,
and gasoline distributors inadvertent errors and first time late filers with a clean filing
history for a three year period.

Finding:

...Examples of "reasonable cause” for failure to file a tax return or report or pay a
tax on the date required by statute by a taxpayer include:

a) where it can be substantiated that the return was mailed in time to reach the

department of transportation within the legal period; ...

The taxpayer who requests waiver of penalty on a tax has the burden of proving to
the department that reasonable cause exists for the failure to timely file the tax statement
and report and/or timely pay the tax ...

Gasoline Distributor's Penalty Waiver Policy
5/01/92
Montana Statute does not allow the Department of Transportation to waive
interest ...
The Department of Transportation may waive penalty on Gasoline Distributor's
inadvertent errors such as:
Late filing of gasoline distributor report; or late payment of gasoline
distributor report.
The Department may waive or suspend penalty assessments for taxpayers meeting
the following criteria:
First time late filing offense or late payment offense; and a clean filing
history for a three year period.
The Department's basis for such waivers prior to implementation of this policy is
3%, 6%, 9% error rates:
A first time offense within a three year period will result in approximately
3% penalty assessment. (1 in 36 months)
A second time offense within a three year period will result in
approximately 6% penalty assessment. (2 in 36 months)

13



A third time offense within a three year period will result in approximately
9% penalty assessment. (3 in 36 months)

M. Turner testified that the MT had inplenented
adm nistrative rules 18.9.701, wai ver of not or f uel
penalties; 18.9.701, suspension of penalties; and 18.9.703,
proration of interest, in March of 1999, follow ng a hearing
in the fall of 1998. He stated that these rules went even
farther than the previous M policy regarding waivers,
because the penalty could be reduced from 10% to 1% rat her
than the previous 3% if the distributor has a good filing
hi story. M. Turner testified that the MDT had nade an offer
to Valcon to inpose only the 1% penalty and to pro-rate the
interest, but this offer was not accepted. He stated that
"there is no |legal waiver of interest in our policy. That is
correct by statute.” He reiterated that the anount before
this Board is the 3% penalty of $9,279.23 and the 1%
interest of $3,093.08, for a total of $12,372.31.

BOARD S DI SCUSSI ON

The facts in this case are fairly straightforward, as
summari zed in the MDT' s post - heari ng brief. Val con
Distributing, as a licensed fuel tax distributor, is
required to file a nonthly tax statement wth the NMDT,
acconpanied by a paynent of the tax due. This statenent and

payment are due on the 25'" day of the nonth followi ng the
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month for which the tax is due. In this instance, the March
1998 tax report and remttance were due on April 25, 1998.
However, since April 25'" was a Saturday, by statute the tax
return had to be mailed no later than Mnday, April 27. A
Val con enpl oyee conpleted the report, the check was witten,
and the -envelope containing both was nmiled by Valcon
enpl oyee Debra Szalay on April 27, 1998, between 5 and 5: 30
p.m, according to her testinony. The post office did not
cancel the docunent until the followng day, April 28, and
it was not received by the MDT until April 29.

Ms. Szalay, a twenty-year enployee of Valcon, testified
under oath, substantiated by her tine sheet, that she left
the office at 5:00 p.m on April 27. The distance to her
home from Valcon is only a mle, with the Meridian Street
post office half-way between Valcon's office and her hone.
The final mail pick-up each day is posted on the collection
boxes as 6:00 p.m From the evidence and testinony
present ed, the Board believes that the envelope was
deposited in the collection box by Ms. Szalay prior to the
posted 6:00 p.m final collection tine. Because the nail was
dropped in a collection box rather than sent by certified or
registered nmail, there is no way to track precisely what
happened to it after it was nailed. W know from the

testinmony that it was not cancelled by the post office until
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the next day, April 28, and we have only the letter from Dan
Kol esar, Supervisor of Custonmer Service at Kalispell's
Meridian Street post office speculating as to what m ght
have happened to it. M. Kolesar stated that: 1. It could
have been deposited after our pick-up time in our collection
cans. However, M. Szalay testified, under oath, that she
left the office shortly after 5 p.m, was not delayed in
traffic, did not run any errands prior to going to the post
office, and that the envelope was mailed well in advance of
the 6:00 p.m deadline. 2. It could fallen (sic) behind the
plastic tubs in the collection can. 3. It could have been
deposited in the Kalispell city cans and not sorted until
after the outgoing mail was worked. Ms. Szalay had testified
that "she was sure she put it in the right one." She further
stated, "I know there's been cases where | put mail in and
it wuld go part way down in, and I'd have to force it down,
unless it could have got stuck up inside the can and they
didn't see it when they hauled it out. | don't know But, in
answer to your question, | know | put it in the right can.”
4. One of our clerks could have mssed this piece or
m ssorted to Kalispell by ms-reading the mailing | abel. M.
Kol esar has presented several possibilities for the one-day
delay of the post office cancellation stanp. There are

opportunities for error on the part of the postal service.
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Should a taxpayer with no previous record of late filing be
penalized for an error that admttedly could have been due
to the action of the postal service enployees? The taxpayer
has no control over what happens to a return once it has
been entrusted to the post office, and the Board is troubled
by the fact that a taxpayer can be penalized through an
action of another entity. M. Kolesar's letter is adequate
proof that sonething beyond Valcon's control could indeed
have happened to that return as a result of post office
action or inaction.

The Board considered the statutory authority for a
possi bl e waiver of penalty and interest in this case. As a
licensed notor fuel distributor, Valcon is regulated by
Title 15, Chapter 70, Part 2 of the Mntana Codes Annot ated,
relating to gasoline distributors, and Title 15, Chapter 70,
Part 3, which relates to special fuels distributors.
("Special fuel" means those conbustible gases and |iquids
coomonly referred to as diesel fuel or any other volatile
l[iquid of less than 46 degrees A P.I. {Anerican petroleum
institute} gravity test...) Section 15-70-21, MCA states:
"Upon a showing of good cause by the distributor, the
departnment of transportation may waive penalty."” Section 15-

70-352, MCA, states: "Upon a show ng of good cause by the

17



distributor, the departnent of transportation may waive
penal ty."
The relevant section of the Admnistrative Rules of

Mont ana, states: 18.9.701 WAIVER OF MOTOR FUEL PENALTI ES,

(1) The departnent may waive the notor fuel late file and
| ate pay penalties for gasoline, aviation fuel and special
fuel if there is "good or reasonable cause." The causes
listed in the subsequent sections do not include "postal
service error,"” but it is the finding of the Board, as
stated previously in this decision, that if the filing is
late due to the action or inaction of another agency or
entity, the taxpayer should not be penalized. It is the
determ nation of the Board, therefore, that the assessed
penal ty shall be abated.

The Board is also concerned about the assessnment of
interest in this case, and studied the MT s post-hearing
brief and Valcon's reply brief for an anticipated discussion
of the statutory authority for the MDI's inability to waive
assessed interest. During the hearing, the Board had
requested such a citation. Ms. Nelson had asked M. Rotering
and M. Turner the follow ng question: "Can you point nme to
the statutory authority that talks about a 1% interest that
cannot be abated? That's in statute, and could you point ne

to that statute, please. | think | heard testinony that
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there was no negotiation on that one, that that was in the
statute.” M. Turner replied that "15-70-210, MCA is the tax
penalty for del i nquency. That's actually where it's
assessed.” Ms. Nel son asked again "and would that statute be
where | would |ook to see some discussion of the 1%
interest." M. Turner responded, "The 1% I'm sorry, |'m not
understanding.” Ms. Nelson stated, "There are two conponents
in the penalty assessnent; there's the penalty and then
there's the 1% interest.” M. Turner then responded, "That's
where you see the 1% interest, in 15-70-210, subsection 3."
Since this statute does not address whether or not the
interest can be waived, M. Thornquist rephrased the
question as follows: "Maybe | didn't hear the answer
correctly to M. Nelson's question. You stated that you
could not waive the 1% interest. Wwere can | look to see
that, where it says interest cannot be waived?" M. Turner
responded, "I'Il have to get that for you, the exact cite
for that." M. Rotering then stated "I would suggest,
because it was going to be a part of ny argunent on the
interest, that if opposing counsel agrees, we may submt a
brief menorandum Because this Board has heard sone of these
before, and there is a case that | recall that the Board
accepted the fact that interest isn't waivable, only the

penalty.” M. Thornquist requested that in addition to the
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statutory citation, M. Rotering mght also provide any
previ ous STAB decisions or court cases relating to the
inability of the MDT to waive interest.

The NMDT's post-hearing brief contains the follow ng
statenents regarding the waiver of interest:

The Department believes that interest is not something that can be waived when a
payment is late. Part of this is the decision of the Sate Tax Appeal Board, Mont 1996-1,
Montana Petroleum, Inc. In its decision dated November 26, 1996, it ordered that the 1
percent interest assessed cannot be waived. Further, the statutes involved, Mont. Code
Ann. 8815-70-210(1) and 15-70-352(1) indicated upon a showing of cause by the
distributor, the Department may waive any penalty. There is no specific indication on
waiving interest. When you examine the existing rules of the Department of Revenue, they
do not indicate whether you can waive interest, but it is stated that it is rarely done by the
Department of Revenue. Snce interest is to make up to the State the lost use of the tax
money, waiver of it should not be favored.

The Board found no statutory citation regarding the
wai ver of interest in the post-hearing brief, as had been
expected. Instead, the brief states that the Departnent
"bel i eves" that interest cannot be waived and that "there is

no specific indication on waiving interest." Because the |aw
states that penalty can be waived, and it does not
specifically ment i on i nterest, t he Depart ment has
interpreted the statute to say that interest cannot be
wai ved. Page 5 of MT's Exhibit A Gasoline Distributor's
Penalty Waiver Policy, dated 5/01/92, stated "NMontana
Statute does not allow the Departnent of Transportation to
waive interest."” However, this policy does not cite any
statutory authority. Page 1 of Exhibit A the admnistrative

meno on the MDT penalty waiver policy, states, "15-70-210
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and 15-70-352 MCA does not give the departnent of
transportation authority to waive interest." This neno al so
states, "July 1, 1991 the Mtor Fuels D vision of the
Department of Revenue function transferred to the Departnent
of Transportation. However the Waiver of Penalty and
Interest Adm nistrative Rules (42.3.100) did not transfer
with the notor fuels function. Since then MT has adopted
penalty waiving policies..."

ARM 42.3.101 (1), referring to the Departnent of
Revenue, states that "The taxes which the departnent
enforces variously provide for the abatenent or waiver of
interest and/or penalties at the sound discretion of the

departnent. .. (emphasis added). 42.3.101 (2) states, in
pertinent part, "The purpose of interest on a tax is, in
part, to conpensate the state of Montana for the cost of
money which is incurred while the tax 1is delinquent.
Therefore, interest on the tax wll rarely, if ever, be
abated or waived by the departnent for a taxpayer who: (2)
files a tax return or statenent or nakes a tax paynent over
five days late; (b) has previously filed a late tax return
or statenent or nade a late paynent; or (c) has previously
not conplied with the tax law or regulations.” Valcon's

paynent was not over five days late, they had never

previously filed a late tax return or statenent or made a
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| ate paynent, and they had previously conplied with the tax
law. If the Departnent of Revenue rather than the MDT were
still admnistering the notor fuel tax, Valcon would be
subject to possible abatement or waiver of both the penalty
and interest in this instance. M. Rotering had explained
that when the Departnent of Transportation was created by
the legislature in 1991, "nost of the statutes and
adm nistrative rules stayed intact; however not all of the
adm nistrative rules transferred over." It is a concern of
this Board that a taxpayer may be treated differently
regarding interest waivers, depending upon which departnent
admnisters a particular tax, but it is beyond the scope of
the Board to address this issue. This would be a matter for
the legislature to decide, or for the DOR and the MT to
address through adm ni strative rules.

The Board addressed the discrepancies in the anount of
the interest that was assessed. M. Turner testified that
the anpbunt of interest before the Board is $3,093.08, 1% of
t he $309,307.61 tax. Followi ng the tel ephonic administrative
hearing on February 1, 1999, the findings of the hearings
exam ner stated that the anpbunt of interest due was $92.79
(1% of the revised penalty amount of $9,279.23). The June 8,
1999 Final Agency Decision, which adopted the proposed O der

of the hearings examner, stated that the interest due was
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$92.79. M. Turner had testified that the MDT had nade an
offer to Valcon to reduce the 3% penalty to 1% and to pro-
rate the interest due, as is now provided in the
admnistrative rules. Although these rules were adopted in
March of 1999, after the date of this appeal, the MT was
willing to negotiate with Val con based on the new rules. The

rule relating to interest is ARM 18.9.703 PRORATION OF

| NTEREST (1) Interest charged on delinquent gasoline and
special fuel taxes is 12% a year or 1% a nonth. (2) Interest
wll be calculated daily using the rate arrived at by
dividing 12% i nterest per year by 365 days. (enphasis added)
The Board notes that the two sections of applicable statute
relating to the anount of interest due are not consistent.
815-70-210, MCA, which relates to gasoline distributors,
states in pertinent part: "... the tax shall bear interest
at the rate of 1% per nonth from the date of delinquency
until paid." 815-70-352, MCA, relating to special fuels
distributors, states in pertinent part: "...the tax bears
interest at the rate of 1% on the tax due for each cal endar
month or fraction of a nonth." (enphasis added)

The MDT contends that Valcon's return and paynent were
one day late. Therefore, it is the determnation of the
Board that the actual interest due in this case is one day's

interest, or $102.07. This is calculated by dividing the 12%
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annual rate of interest by 365 days and nultiplying the
resulting .00033 daily interest rate tines the $309, 307.61
tax due. The Board could find no statutory authority to

al |l ow wai ver or abatenent of interest in this case.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over
this matter. 815-2-302 MCA

2. 815-70-111, MCA. Judicial review and appeals. Any
final witten determnation by the director of t he
departnment of transportation wunder this <chapter my be
appealed to the state tax appeal board which may, upon the
record of a hearing, affirm nodify, or reverse the decision
of the departnent.

3. 815-70-205, MCA. (1) Each distributor shall, not
| ater than the 25'" day of each cal endar nonth, render a true
signed statenent to the departnent of transportation of all
gasoline distributed and received by the distributor in this
state during the preceding calendar nonth... The statenent
nmust be acconpani ed by a paynent. ..

4. 815-70-344, MCA. (1) Each distributor shall, not
| ater than the 25'" day of each cal endar nonth, render to the
depart nent of transportation a signed statenent t hat

specifies all special fuel distributed and received by the
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distributor in this state during the preceding calendar
nmonth... The statenent nust be acconpani ed by a paynent...

5. 815-70-103, MCA. Tinme of mailing and filing. (1) Any
claim statenent, remttance, or other docunent which is
transmtted to this state through the United States mail
shal |l be deened filed and received by this state on the date
shown by the post-office cancellation nmark stanped upon the
envel ope or other appropriate wapper containing it.

5. 815-70-103, MCA. (3) If the date for filing any
claim statenent, remttance, or other docunent falls upon a
Saturday, Sunday, or legal holiday, the filing shall be
considered tinely if done on the next business day. Such
reports shall be considered filed or received on the date or
as provided in this chapter.

6. 815-70-210. Tax penalty for delinquency. (1) Any
license tax not paid within the tinme provided shall be
del i nquent, and a penalty of 10% shall be added to the tax
and the tax shall bear interest at the rate of 1% per nonth
from the date of delinquency until paid. Upon a show ng of
good cause by the distributor, the departnent of
transportation may waive penalty.

7. 815-70-352, MCA. Penalties for delinquency. (1) Any
license tax not paid within the tinme provided in 15-70-344

is delinquent, a penalty of 10%is added to the tax, and the
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tax bears interest at the rate of 1% on the tax due for each
calendar nmonth or fraction of a nonth. Upon a show ng of
good cause by the distributor, the departnent of
transportati on may waive penalty.

8. The appeal of the taxpayer is hereby granted in part
and denied in part, and the decision of the Departnent of
Transportation is nodified.

11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
11
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ORDER

I T I'S THEREFORE ORDERED by the State Tax Appeal Board
of the State of Mntana that no penalty for |ate paynent
shal | be assessed. |In accordance with ARM 18.9.703, interest
shall be assessed in the amount of $102.07. The appeal of
the taxpayer is therefore granted in part and denied in part
and the decision of the Departnment of Transportation is
modi f i ed.

Dated this 14th day of March, 2000.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai rman

JAN BROMWN, Menber

JEREANN NELSON, Menber

NOTI CE: You are entitled to judicial review of this Oder
in accordance wth Section 15-2-303(2), MCA Judi ci al
review may be obtained by filing a petition in district
court within 60 days follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 14th day
of March, 2000, the foregoing Order of the Board was served
on the parties hereto by depositing a copy thereof in the
US Mils, postage prepaid, addressed to the parties as
fol |l ows:

James M Ranl ow

Kauf man, Vidal, & Hleman, P.C.
22 Second Avenue \West

P. O Box 728

Kal i spel |, MI 59903-0728

Nick A. Rotering

Legal Services

Mont ana Departnent of Transportation
P. O Box 201001

Hel ena, MI' 59620- 1001

DONNA EUBANK
Par al ega
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