BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

THE W LLI AMS COWANI ES, I NC )
and SUBSI DI ARl ES, ) DOCKET NO.: CT-1996-1
)
Appel | ant, )
)
-VS- )
)
THE DEPARTMENT OF REVENUE )  FINDI NGS OF FACT,
OF THE STATE OF MONTANA, ) CONCLUSI ONS OF LAW
) ORDER and OPPORTUNI TY
Respondent . )  FOR JUDI Cl AL REVI EW

The above-entitl ed appeal was heard July 27, 1998 in
the Gty of Helena, Montana, in accordance with an order of the
State Tax Appeal Board of the State of Mntana (hereinafter
referred to as the ABoard(). The notice of the hearing was
given as required by |aw The Appellant was represented by
attorneys Terry B. Cosgrove, Maryann B. @Gll, and Rose Mary
Ham The Respondent was represented by attorneys Brendan
Beatty and Davi d Wodger d.

At this time and pl ace, testinony was presented and
exhibits were received. The hearing was continued and
reconvened on Decenber 11, 1998 in the Cty of Hel ena, Mntana
for the purpose of hearing a Respondent:s surrebuttal w tness.

The Board having fully considered the testinony,

exhibits, and all things and matters presented to it for its
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consideration by all parties, and being well and fully advised
finds and concludes as foll ows:

STATEMENT OF THE | SSUE

The issue before this Board is whether Northwest
Al askan Pi peline Conpany, a wholly owned subsidiary of THE
W LLI AMS COVWANI ES, INC., has taxable nexus with the State of
Mont ana, providing a basis for an assessnent of additional
taxes and interest as determ ned by the Montana Departnent of
Revenue.

FI NDI NGS OF FACT

1. Due, proper, and sufficient notice was given of
this matter, the hearing, and of the time and place of the
heari ng. All parties were afforded opportunity to present
evi dence, oral and docunentary.

2. This Board has jurisdiction to hear and decide
this matter.

3. The Departnent of Revenue (hereinafter referred
to as ADORI) conducted an audit of The WIIians Conpanies, |nc.
and Subsidiaries (hereinafter referred to as AWIlians@) for the
tax years endi ng Decenber 31, 1987 through Decenber 31, 1993.

As a result of this audit the DOR i ssued a Notice of Proposed
Assessnent by letter of July 25, 1995.
4. Follow ng an informal conference and review with

the Appellant, the DOR through M. Lynn Chenow th, Bureau Chi ef



of the Corporation Tax Bureau, upheld assessnents as set forth
in a letter of Novenber 17, 1995 that stated, in pertinent
part:

It is the divisions determnation that Northwest

Al askan Pi pel i ne Conpany has sufficient activities in

the state of Montana to create nexus and that natural

gas destination sales nmade into the state of Mntana

have been correctly included in the Mntana Sal es
Numerator for all years of the audit.

5. Northwest Al askan Pipeline Conpany (hereinafter
referred to as AVWAl), is a wholly owned subsidiary of WIIians,
a Del aware corporation

6. Nor t hwest Border Pipeline Conpany (hereinafter
referred to as AWBfJis also a wholly owned subsidiary of
Williams. NWB owns 12.25% of the Northern Border Natural Gas
Pi pel i ne which enters Mntana from Canada near Port of Morgan,
Mont ana. (Jt Ex 44)

7. The Appellant filed an objection wth the DOR
Director; and the Appellant filed an appeal with this Board.

8. Pursuant to ' 15-1-211(6)(b) Mntana Code
Annotated, the Director of the Departnent of Revenue el ected
not to review the departnent=s decision in this matter.

9. In addition to the objection identified in
Finding 2, the Appellant:s Petition of January 11, 1996
contained an additional five objections to the DORs fina

determination as set forth in the DORs |letter of Novenber 17,



1995; the Appellant:s Second (and final) Anended Petition of
March 9, 1998 set out a single issue as identified in Finding
2 and set out in the Statenent of the Issue of this decision.

10. NWA was forned to hold the partnership interests
of the Alaskan Northwest Natural Gas Transportation Conpany
(hereinafter referred to as AMNNGTCl), which was the partnership
conpany fornmed to build the Alaska portion of the Al askan
Nat ural Gas Transportation System (hereinafter referred to as
AANGT i) .

11. During the Audit Period, NWAss primary business
was acting as managi ng partner of the ANNGIC. (Jt Ex 37) NWA
also held an inport permt, issued by the Federal Energy
Regul atory Conm ssion (hereinafter referred to as AFERCH), which
permtted NMA to inport 800 mllion cubic feet of Canadian
natural gas into the United States each day. (Jt Ex 10)

12. The federal governnents of Canada and the United
States required parties selling gas from Canada to hol d export
permts issued by Canadass National Energy Board and inport
permts issued by the United States FERC. (Tr | pg 33)

13. NWA secured the inport permt from FERC which
permtted it to purchase 800 mllion cubic feet of Canadi an gas
each day from Pan-Alberta Gas at the International Boundary,
inmport the gas into the United States, and resell the gas to

several U.S. purchasers. (Tr Il pg 42, Jt Ex 10)



14. NWA entered into Gas Purchase and Gas Sal es
agreenents with Pan-Alberta and the U. S. purchasers. The
contracts specifically provided that when NWA purchased the
gas, it held title to, and was deened to be in control and
possession of, the gas. The contracts provided that NWA woul d
deliver the gas to the U S. purchasers in the United States.
(Jt Ex 11, 12, Ex R17, Tr 111 pg 9)

15. NWA reported its Eastern Leg natural gas sal es
as Montana sales on its Montana Corporation License Tax Returns
for the years 1987 to 1991. (Jt Ex 15, 16, 17)

16. NWA has no enployees. (Tr Il pg 210) NWA does
not own any gas pipeline, conpressor stations, or other
pi peline parts. (Tr 11 pg 199)

17. NWA owned tangi bl e personal property in Mntana
on a continuous basis at all tines during the audit period. (Tr
| pg 154, 1l pg 218, 11l pg 187, 188, 1V pg 196) NWA sold and
delivered tangible personal property to its purchasers in
Montana during the audit period. (Tr IV pg 196, 197)

18. Any proposed findings not adopted by this Board
are hereby rejected by this Board.

APPELLANT:=S CONTENTI ONS

19. Appellant:=s counsel summarized the two primary
bases upon which the DOR assessnent was appeal ed: 1) NWA does

not have nexus with the State of Mintana; and 2) NWA A ... has



al ways operated on a no-profit no-gain basisil operating as an
accomodation as A...part of a large national and
international energy project@. (Tr | pgs 7-8)

20. Cuba Wadlington, Jr., former vice president of
NWA, testified that NWA was forned to hold the partnership
interests of the 15 partners of ANNGIC, the partnership conpany
formed to build the Alaska portion of the ANGTS. He stated
that Pan-Al berta Gas Limted owned the export permt needed to
sell Canadian gas to NWA at the international border. (Tr | pgs
14- 15)

21. M. Wadlington testified the U S. Congress
passed the Al aska Natural Gas Transportation Act (hereinafter
referred to as AANGTA() that provided the neans of selection of
the transportation systemto nove gas from Prudhoe Bay, Al aska
to the lower 48 states; and there were essentially three
proposals (Jt Ex 7). The proposal selected was the Al can II
project: the section from Prudhoe Bay to the Al askan/ Canadi an
border was owned by a partnership of U S. conpanies; and the
sections fromthat border to the U S. border of the |ower 48
states were owned by Canadian interests. An i nternational
treaty reflected joint U S. and Canadian approval of the
system but it was a private enterprise project. (Tr | pg 19-
30)

22. M. Wadlington stated the section that is



pertinent to this appeal, the Eastern Leg of the ANGIS, started
at Caroline Junction and went through Monchy, Saskatchewan and
was intended to run all the way to Illinois but actually
stopped at Ventura, lowa (Jt Ex 8) where it could connect with
U S pipeline systens for further distribution. (The Wstern
Leg started at the British Colunbia international border and
was to run to southern California.) Wil e environnent al
approvals and funding were being sought for the Al askan and
northern Canadian sections, it was decided to pre-build a
portion of the systemin order to nove Canadi an natural gas on
that pre-built portion into the United States to neet energy
demands. The pre-built Canadi an portion of the pipeline was
built by Foothills Pipeline, a subsidiary of NOVA, and M.
Wadl i ngton testified there was no affiliation between Foothills
or NOVAwith WIllians or NMA. The Canadi an portion ends at the
Canadi an/U. S. international border. The U S. portion of the
pre-built system was Northern Border Pipeline Conpany and
started at the international boundary and termnated in
Ventura, lowa. M. Wadlington stated it was anticipated the
revenues fromthe pre-built portion would provide incone that
woul d hel p partners provide equity contributions to the A askan
partnership when the Alaskan portion of the system was
built.(Tr | pg 20-30)

23. M. Wadlington stated the Federal Power



Comm ssion, now known as the Federal Energy Regulatory
Comm ssion (FERC), had the regulatory authority over the
proposed Al askan natural gas transportation; and on April 5,
1978, NWA filed an application for authorization to inport
natural gas from Canada and, subsequently, received that inport
permt.(Jt Ex 9) M. Wadlington stated NWA was the entity to
appl y because buyers of the gas believed NWA was nost likely to
recei ve authorization due to its relationship with the Canadi an
partners in the Alaskan project and wth the Canadian
gover nnment .

M. Vadlington testified NWA did not have any use for
the natural gas as it didnt have any end-use custoners. The
market for the gas on the Eastern Leg of the pipeline was
t hrough three custoners: Northern Natural Gas, United Gas
Pi peline, and Panhandl e Eastern. Joint Exhibit 10-A was
identified by M. Wadlington as a series of all the
aut horizations to allow the gas to be inported at the
i nternational boundary between Canada and the United States and
sold to U S. buyers. The Eastern Leg of the pipeline went into
service in Septenber, 1982. (Tr | pg 20, 32-35, 37)

24. M. Vadlington explained that the portion of the
pi peline from Prudhoe Bay to Caroline Junction has not been
bui It because events subsequent to 1978 nade the econom cs of

bui l di ng substantially difficult to justify; it is anticipated



this will be reversed at a future time when econom cs support
resunption of building plans. (Tr | pg 36-37)
25. M. Vadlington stated NVA did not build nor was
it involved in the building of the Eastern Leg of the pipeline.
He stated NWA does not have an ownership interest in the pre-
built system He explained the original ownership of Northern
Border Pipeline Conpany, the U S. pipeline that interconnects
with the Canadian portion of the system at Monchy,
Saskat chewan, was a partnership involving Enron (fornerly
Northern Natural), WIIlians, Duke Energy (fornerly Panhandl e
Eastern) and United Gas Pipeline. Northern Plains, a
subsidiary of Northern (now a subsidiary of Northern:s parent
Enron) operates the Northern Border Pipeline, that is, the day-
t o-day business activities and the natural gas transm ssion.
M. WAdlington stated that, during the audit period, WIIlians
had a 12 percent interest in Northern Border Pipeline. (Tr | pg
38-39, 54)
26. M. Vadlington testified that NWA does not take
possessi on of the Canadian natural gas in the state of Mntana.
He explained, A...the gas is delivered through the Foothills
systemto the international boundary. Northwest Al askan buys
the gas from Pan-Al berta at the international boundary and
i nstantaneously sells the gas at the international boundary to

the three U S. buyers, that being Panhandl e, Northern, and



Uni t ed. ....i1f you could take a snapshot in tine....the gas
stops in place for a matter-of-second period of tine, and
several transactions take place while it is stopped in place at
the international boundary. ....a sell by Pan-Alberta, a
purchase by Northwest, by NWA, and a re-sell by NWA to United,
Panhandl e, and Northern.@ In another explanation, M.
Wadl i ngton stated, AN take title and get rid of title in what
| call this dead zone. And the dead zone being the
i nternational boundary. Because if we had title inside the
United States, that would nean that we had title of the gas
while it was on the Northern Border Pipeline. Therefore, we
woul d be responsible for transportation charges on the Northern
Border Pipeline....It is sort of in a nano second tine frane.(
And then that gas noves on down the Northern Border system and
as it is nmoving....it is crossing Mntana.(

M. Wadlington added, ANWA has never nmade a profit
from the conduit role that it plays with respect to this
overall transaction. It was never intended by the parties that
NVMA make a profit, and it has never made a profit.( M.
Wadl i ngt on added that NWA has never contributed any operating
profit to Wllians. An fact, NWA has, as a practical matter,
been a cost to WIllianms. Even though the adm nistrative cost
under the inport arrangenent was recouped by NWA, but NWA has

had to allocate tine or personnel to....an entity and an
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exercise wherein it doesnt earn a profit..... Not only has it
never made any noney, | personally view it as having cost
Wl lianms over tine, because we have used scarce resources in
order to admnister the deal.d (Tr | pg 43-44, 55)

27. M. Kenneth A WIlianms served in several
capacities with the Federal Power Comm ssion and, subsequently,
FERC during the period 1979 through 1986. M. WIIlians stated,
at the tinme the inport application was made by NWA, the FERC
was concerned that whatever project it authorized for the pre-
built portion of the pipeline, A...it would be consistent
ultimately with the Al askan project....that whatever it
authorized would not be inconpatible, but would actually
enhance the devel opnent of the Al askan project.i He testified
the inports from Canada and the pre-build of the Al askan
natural gas transportation facilities were authorized by FERC
M. WIllianms stated NWA was involved due to the fact that FERC
was concerned about the Al askan project and A...it wanted to
make certain that it didnt do anything or that nothing was
done that disjointed this....@ and Aot being sinply a pre-build
to get sone gas down fromCanada....@ M. WIIlians added t hat
if each conpany intending to market Canadian gas in the U S
had to secure inport authorization, the duplicative effort for
t hose conpanies and for FERC woul d have been consi derabl e.

Mnd so it made sense to have one party to have the inport
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aut hori zation and make all the filings with the FERC. @ (Tr |
pg 72, 90-93)

28. M. WIllians testified the FERC A...regul ates
conpani es that transport or sell gas in interstate comrerce.(
NVA A...was a conmpany that didnt have facilities in the U S
but nade a sale within the international border and that gas
was ultimately transported by the purchaser in interstate
commerce. And so that was subject to FERC jurisdiction....{

M. WIlianms stated that the regulated conpany, in
this case NWA, was required to file with the FERC proposed
charges for the gas it was inporting. To the cost of the
Canadi an gas, NWA was permtted to add adm nistrative costs.

It was required to provide to FERC, twi ce yearly, the details
of the devel opnent of those costs. Additionally, there was a
true-up nechani sm whereby the actual costs and estimated costs

woul d be recovered in a future period. He stated A...the
only thing they were allowed to recover was their actual cost.(
As the Canadi an pricing changed, the National Energy Board of
Canada approved a Ademand chargel that included Pan-Al bert azs
costs of negotiating contracts with producers, the costs of
gathering the gas, and the costs of transporting the gas on the
Foot hil I s pi peline. NWA would then add its admnistrative
costs into that demand charge.

M. WIllianms stated that, during the audit period,
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t he Canadi an governnent permtted individual U S. shippers to
negotiate directly wth Pan-Al berta, resulting in different
prices. He clarified that a Ashipper( is a custoner of Pan-
Al berta and a shipper on the Northern Border Pipeline system

He stated there was no provision for earnings by NWA in its
re-sell of the inported gas to the U S. purchasers or shippers.

NWA did not propose to add any type of profit. He stated
that, insofar as FERC was concerned, A...the only type of
margin or mark-up for earnings has to be on investnent. And
since NWA had no investnent, there was no basis for any type of
ear ni ngs. @ M. WIIlians clarified A nvest nent as
A...investnment in facilities. And those facilities can be the
pi peline, nmeters, conpressors, any nunber of things.@ (Tr | pg
96- 102)

29. M. Kenneth K Craig is the manager of planning
and analysis in the financial group of Pan-Al berta. He stated
Pan- Al berta had no role in the initial ANGIS and becane
involved only when the pre-build became a viable project.
During the audit period, Pan-Al berta obtained gas fromits pool
of producers and NWA was Pan-Albertass custonmer for this
Canadi an natural gas which all owed Pan-A berta to deal with one
custonmer and NWA A .. .perfornmed the inport authorization rol e.

M. Craig added, A...it allowed the downstream custoners to

have a FERC-approved cost that they could recognize and
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pass....through their rates in the United States.{

M. Caig testified that, under the 1978 gas purchase
agreenent between Pan-Al berta Gas Limted and NWA (Jt Ex 11),
NWA as the buyer of gas from Pan-Al berta was a Am ddl e man§ or
the A...termthat | use fromthe comerci al background I have
is a flipper. Wat we do, Pan-Al berta exports under national
Energy Board approved license, on the international border, to
Nor t hwest Al askan, who in turn flips it sinultaneously to the
U S. custoners, after utilizing their inport authorization.(

M. Craig added that NWA A...does not have
possession of the gas, because there is nothing they can do
wth it at that point, where we called it a nano
second....where they transfer title fromPan-A berta gas to the
U S. custoners. 1In order to take possession of the gas, they
woul d have to have sonething, sonme place to put it, something
to do with it....they do not have transportation....storage,
sonething like that....they do not have possession....they have
title to the gas.@ (Tr | pg 121, 123-130)

30. M. Craig testified that, in the period 1989
t hrough 1993, Pan- Al berta undertook a series of negotiations
with all three of their mgjor U S. custoners. The result was
that all three ceased to buy natural gas from Pan-Al berta, as
deregul ation of the natural gas industry in the US nade it no

| onger necessary to sell gas to pipeline conpanies for
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distribution conpanies and marketers were buying the gas
directly. The contracts were assuned by the wholly-owned
subsidiary of Pan-Alberta in the United States: Pan- Al bert a
Gas U S Inc. (hereinafter referred to as APAGUSf). M. Craig
stated that PAG US had, at any given time, A...between 40 and
75 custonmers on the East Leg.0 (Tr | pg 131-134)

31. M. Craig stated that, during the 1987 through
1989 period, when the custonmers were United, Panhandle, and
Northern Natural, the custoners would nmake a nom nation for the
anount of gas supply requested. He expl ai ned, AW
understanding of the word nom nation neans the request by
sonebody for an anount of natural gas.(l He stated, AThe buyers
would rmake their requests known to Northern Border
Pipeline....the pipeline that would have to transport their
supplies. At the sane tine, they would either fax or phone the
order to Pan-Al berta Gas....(0 The pipeline would al so cont act
Pan- Al berta to ensure the quantity of gas nom nated was agreed
upon. He added, ASo, in other words, Northern Border would
aggregate the anmount of gas required by all Pan-Al berta
custoners and request that amount of gas from Foothills
Pipelines....0 which would A...then go to NOVA to request that
anount of gas from NOVA....(Q ensuring Pan-Al berta sufficient
qualities of gas to neet the nom nations.

M. Craig stated that the nom nation process did not
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change when Pan-Alberta took over the contracts from the
original three custoners. He added that NMA A...never was and
still is not involved in the nomnation process....0 He
expl ai ned, that Pan-Al berta Gas prepares statenents related to
their custoners: nom nations which it sends to NWA, outlining
their sales revenue and, at the sanme tinme, Pan-Alberta is
invoicing NWA for the gas sold. On the statenent are the costs
that are required to nove the gas from the Canadi an border
where NVWA sells the gas to the downstream custoners and details
those costs so NWA knows what its net costs would be at the
Canadi an border. To that anmount NWA adds its admnistrative
costs. M. Craig stated there was never a billing function in
Mont ana; the invoices and statenents are sent to NWAss Tul sa
of fice. NVWA i nvoi ces PAG US; PAG US pays NWA which, in turn
deducts its costs and electronically transfers the remaining
funds to Pan-Al berta Gas in Canada. (Tr | pg 134-138)

32. M. Craig testified that Pan-Al berta Gas. under
its contract that is Joint Exhibit 11, delivers its gas on the
i nternational border between Canada and the United States. In
response to a question of who owns the gas after the sale that

occurs in Canada, he stated: A...this is the conundrum you

get into in the definition of the international boundary....(
and N\VA A...is just one piece of this quadruple change that
occurs at the international border. So | believe that
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Nort hwest Al askan takes possession of that gas after it is

exported, under license from Canada....it has been exported
from Canada. It has not yet been inported into the United
St at es. So we are in this dead zone that M. Wadlington

brought up. 0

He further explained, APan-Alberta Gas does not,
cannot own that gas in the United States. So we export it,
then we sell it, then it is inported, and then it is sold by
Nort hwest Al askan. So there is no clear definition that
says....Pan-Al berta has sold that gas in Canada or the United
States. The contractual |anguage says the sale is nade on the
i nternational boundary. Wen asked for further clarification
as to where the sales transaction occurs, M. Craig responded,
AThe gas is sold on the international border, after export from
Canada and before inport to the United States.i M. Craig
agreed when asked if he believed that the Anternational border{
was not in either Canada or the United States. (Tr | pg 144-
145, 148- 149)

33. M. Craig testified that, during the audit
years, the U S. customers took title to the gas in the United
States and the sal es occurred in Mntana, however, NWA did not
deliver the natural gas into Mntana. He stated, AThe term
deliver,=in ny mnd, connotates (sic) the novenent of natura

gas froma point to another point, however snmall that may be.
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In order to do that, Northwest Al aska would have to have a
transportation agreenent with a pipeline or another nediumto
nove that natural gas in order to deliver it.@. M. Craig
further explained that the goods are not noved, but rather only
the title to the goods are transferred. The gas is delivered
between two pipelines, one of which has a transportation
contract with Pan-Al berta on the Canadi an side; and the other
one has transportation agreenents with the three downstream
cust onmers. He stated that, w thout being noved, the gas is
inported on that thin [ine of the international border on the
United States side. (Tr | pg 151-153, 155-156)

34. Harry N. Hobbs, vice-president of transportation
and public affairs, and secretary of Foothills Pipeline, Ltd.
testified about the transportati on of Canadi an natural gas on
that portion of the pipeline system He stated that Foothills
delivers approximately one-third of all natural gas exports to
the United States.

Foothills connects with Northern Border Pipeline
Conpany at the international border. He described the |ocation
of the gas netering station 20 neters north of the
i nternational boundary and stated that NWA has no facilities on
this portion of the pipeline. Foothills does not consider NWA
to be a shipper on this pipeline, and NWA is not billed by

Foothills for transportation of any natural gas on its system
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He stated that custonmers are billed for transportation of
natural gas fromthe point of receipt to the delivery point.

The final point of delivery on the Foothills systemis the
i nternational boundary between Canada and the United States. (Tr
| pgs 166-184)

M. Hobbs testified that NWA was not an owner of
natural gas on the Eastern Leg of the Foothills system and that
NWA never had an inventory of natural gas stored on Foothills.

M. Hobbs stated that he is aware NWA inports natural gas
under its authorizations and re-sells that gas to its
repur chasers.

35. M. Raynond D. Neppl, Northern Plains Natura
Gas Conpany vi ce-president of regulatory affairs, testified for
the appellant. Al though formally enployed by Northern Pl ains,
his work is dedicated to the Northern Border Pipeline Conpany,
t he owner and operator of the pipeline systemfromthe Mntana-
Saskat chewan border to its points in |owa.

He testified concerning the international border and
the significance of the change in jurisdiction between the
Nat i onal Energy Board in Canada and the FERC in the U S. He
stated that Northern Border has never considered NWA as a
shi pper on the Northern Border system nor has NWA had storage
of any inventory on that system

He responded to a question concerning the NWA sal es
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of natural gas, At would be ny understanding, | believe that
the sales authority would be a U S. jurisdiction.@(Tr | pg 239)

36. M. Scott K Coburn is director of throughput
managenent for Northern Border, although he is an enpl oyee of
Northern Plains Natural Gas Conpany. M. Coburn testified as
to An-line title transfersf of natural gas. He explained that,
when recei pt and delivery occur at the sane point one can have
Azero m | eage under that kind of a scenario.§ (Tr Il pg 22) He
stated that Northern Border has never charged NWA for
transportation of natural gas because NWA is not a Ashi pper{ on
the pipeline, and NWA has no contract to do so on Northern
Border:s system He testified that NWA plays no role in the
Ahom nation@ process for natural gas quantities being
transported on the pipeline system

M. Coburn referred to the comonality of title
transfers of natural gas. He stated that A..we:ve seen title
transfers communi cated to us that maybe are twelve or thirteen
parties long....0(Tr Il pg 32)

M. Coburn described the relationship of the Port of
Morgan to the international boundary as, A would say that
i nternational boundary, Port of Morgan, just butts up right
agai nst each other. |If you want to say that Port of Mirgan is
in Montana, yes, because | think you have to say that because

that=s a jurisdictional point on our system@ Tr |1 pg 47)

20



M. Coburn explained how the gas neasurenent,
nom nati on process and billing of shippers eventually includes
NWA. APan- Al berta Gas, for part of the period, Northern
Border, Pan-Alberta -- or Panhandle Eastern, and United for
part of the period. Then in turn those custoners have to pay
-- theyre required to pay Northwest Al askan. So our
docunentation that we produce for billing our custoners turns
-- produces the information youre searching to find. How does
Nort hwest Al askan know how it=s -- It=s conmuni cated from our
shi ppers to Northwest Al askan, which in turn Northwest Al askan
communi cates back to the Canadian party.@(Tr 1l pg 75)

37. M. denn Shearer was enployed by United Gas
Pi pel ine Conpany during the audit period at issue in this
appeal . United Gas was a purchaser of the inported natura
gas. He testified to very little contact with NWA but to at
| east nonthly neetings with Pan-Alberta Gas. United Gas paid
NWA for the gas received due to inport/export |icense
requi renents even though the prices were negotiated with Pan-
Al bert a.

M. Shearer considered that United took possession of
the gas at the international border at Mle Post 0.00 and AThat

point is in the United States, yes.@(Tr Il pg 92)

RESPONDENT=S CONTENTI ONS
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38. Exhibit J-29 is a FERC form nunber two filed by
NWA for the year ended Decenber 31, 1987. DOR wi tness M.
George Donkin referred to that exhibit as one reviewed by him
in making the determnation that NWA sells natural gas in
Mont ana. He testified that a statenent on page 522 of the
report states, ARespondent, (respondent is Northwest Al askan)
receives natural gas from Pan-Al berta Gas, Ltd. at Kingsgate,
British Colunmbia and Mnchy, Saskatchewan, both on the
US/ Canadi an border. The natural gas is delivered to US
custoners on the US side of the border (l1daho and Montana). @
M. Donkin stated that, for each of the years included in the
audit period, the FERC form nunber two filings indicate the
sanme point of delivery.(Tr 111 pg 17)

39. M. Donkin supported his testinony concerning
the point of delivery by referring to the FERC form nunber
sixteen, a required report that is an annual sales and
requi renments report. That formindicates that Adelivery pointi
for NWA custoners in the USis Awrgan Port, Phillips County,
and these are all in Mntana.@ (Tr 1l pg 20)

40. M. Donkin stated that specification of title
delivery point in purchase contracts is necessary because
A egul atory requirenents can be affected by where the point of
delivery takes place. Jurisdictional issues can arise as to

whet her itz interstate or intrastate.( (Tr 111 pg 29)
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41. The NWA natural gas resale contracts with its
custoners passes the responsibility to arrange for
transportation of the purchased gas and paying for the
transportation on to the purchaser. (Ex J-12)

42. NWMA is regul ated under the Natural Gas Act. |If
NWA sold natural gas only outside the United States FERC
regul ati on woul d not be required. FERC does have jurisdiction
over the inportation of natural gas.

43. Revenue Agent Brian Staley testified as to the
audit at issue in this appeal. He stated one of the reasons
the audit was perforned is that, prior to the audit, Ahe
WIlians Conpanies was filing separate conpany returns in the
state of Montana. Each of their subsidiaries that had business
was filing returns on a separate conpany basis under that
separate conpanyss nane. And part of that audit was to go and
determne if that was the correct filing nmethod for these
conpanies, or if they should be included in a unitary conbi ned
return and file just one return.@ (Tr IV pg 97)

There are other reasons for the audit that M. Stal ey
expl ai ned: anot her subsidiary of WIllians Aad an interest in
the Northern Border pipelinel; for the years AL987 through 1991
Nort hern Al aska Pi peline Conpany had filed and reported sal es
to Montana of a large anmount, and in 1992 and 1993, the sales

reported on those returns dropped to zero.(@ (Tr 1V pg 98)
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44, The WIIliams Conpani es conceded to the fact of
filing as unitary in a letter dated February 1, 1995 from Davi d
Wil f to M. Staley.(Post audit report)

BOARDS DI SCUSSI ON

The issue before this Board is whether Northwest
Al askan Pi peline Conpany, a wholly owned subsidiary of THE
W LLI AMS COVWANI ES, INC., has taxable nexus with the State of
Mont ana, providing a basis for an assessnent of additional
taxes and interest as determ ned by the Montana Departnent of
Revenue.

To determne the issue of nexus, NWA nust have a
connection or definite link with Mntana, and the assessnent
| evied nust reflect NWAss activity in the state. One el enent

central to that determnation is where the transfer of the
Canadi an gas occurs.

At the hearing before this Board, the appellant
argued that the purchase by NWA of the Canadi an gas from Pan-
Al berta, the inport of that gas, and the transfer to Northern
Border Pipeline occurred Asinultaneously@ or in a Alanosecond(
or in a Adead zonel between the United States and Canada; and
a wtness for the appellant stated: AThe gas is sold on the
international border, after export from Canada and before
inport to the United States.{

The Board rejects the idea that the transactions
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occur sinmultaneously. The inporter, NWA, inports gas prior to
sale and, irrespective of the fact that the sale m ght occur
i medi ately thereafter, NWA does indeed have possession for a
period of tine, whether that is for a nanosecond or sone ot her
period of tinme. There was no credible evidence presented to
substantiate the proffered theory that the international border
is a Adead zonefl in which the transactions occurred.

The appell ant, WIllians Conpanies, I nc. and
subsi di ari es, argues that one of its subsidiaries, specifically
NWA, is not engaged in business in Montana. |t supports that
argunent by reliance on its claimthat NWA is not organi zed to,
nor has it ever, made a profit. It follows that argunent with
the conclusion that, if NWA is not profitable, it is not
subj ect to Montana Corporation License Tax.

NVA is a wholly owned subsidiary of WIIians.
Wllians is also the parent of its wholly owned subsidiary,
Nor t hwest Border Pipeline Conpany. Northwest Border Pipeline
Conmpany owns 12.5% of the Northern Border Natural Gas Pipeline
whi ch enters Mntana near the Port of Myrgan, Mntana.

WIllians went to great length to establish the fact
that NMA is not considered a shipper on the pipeline systemin
either Canada or the United States; and, of course, NWA does
not need to be a shipper, since it is buying and selling the

product, the seller and the purchaser woul d be considered the
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shi ppers. The sales contracts make the purchaser responsible
for the transportation of the gas, so the cost of
transportation is not borne by NWA

Wthout NWA and its inport authority, there
presumably woul d be no custoners for Northwest Border Pipeline
Co. or for the WIlianms natural gas business. Whet her NWA
itself makes a profit is a reflection of the structure under
which it was established to operate. The appellant provided
numer ous Wi tnesses to underscore the point that NWA was never
established to make a profit. NWA:s purpose is, however, to
ensure there will be product available to nmeet its business
related entities and its parent WIIlians: custoners needs for
nat ural gas.

The role of NWA in this large project cannot be
defined by its profitability status. The authorization by FERC
for N\WAto Anport and resell@® up to 800,000 Mf of natural gas
per day places WA in the primary position of the entity which,
in fact, nmakes the remai nder of the system and the business
generated by it possible, necessary, and a reality. Wthout
NVWA in the present structure, there would not be the generation
of further business activity dowmn the line to U S. custoners.

The appel |l ant argues that the actions of purchase-
export and inport-sell occur at a point that is neither in

Canada or the US. NM is subject to FERC regulation. FERC
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authorizes NWA to inport and resell natural gas. NVA is
required to file reports nonthly, sem -annually, and annually
with the FERC. FERC woul d not have regul atory authority beyond
the U S. border. |If the actions of NVA were, in fact, beyond
t he boundaries of the U S., FERC would not have jurisdiction.

NWA is the first owner of the natural gas subject to FERC
regul ation and, as such, the transactions are recognized as
occurring in FERC jurisdiction within the U S. Because of
geography it follows then that, if the transactions occur
within the U S., they are occurring in Mntana.

NWA, being a wholly owned subsidiary of Wllians, is
controlled by Wlliams. Both parties nmade it clear that NWA
has no property or payroll in Montana. WIlians testified that
NWA is not a shipper on the pipeline systemand it argues, if
NVWA is not a Ashipper@, it only follows that NWA has no gas in
the pipeline. NWA does not need to be designated as a shi pper
because it sells the gas to pipeline custonmers who do pay for
transportation of the gas.

If NWA has no gas in the pipeline at any point, at
any time, then it presumably has nothing to sell. W know that
is not the situation since the record is clear that NWA buys
ans sells natural gas. That is its function, its reason for
exi stence, and w thout ownership of gas to sell it would

definitely not be able to perform its function. | f that
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occurred, it would have substantial inpact on its parent, The
WIlianms Conpanies, Inc.

The relationship of Wllians and NMA is clear in that
an enployee of WIllians Gas Pipeline Central is also NWAs
Manager of Qperations. He confirmed that, while NWA has no
enpl oyees, agents, or independent contractors in Mntana, it
does take title to Canadi an gas. As has already been stated,
we al so know that NWA then sells that gas and gives up title to
t he purchaser

The Corporation License Tax is not a sales or use
t ax. It is a license fee paid by those subject to the tax
based on business activity within the state. Cor por ati ons
Acreated, organized, or existing under and pursuant to the
| aws, agreenents, or declarations of trust of any state,
county, or the United States...@ pay the tax only on that
incone attributable to Montana. The fact that NMA is directly
controlled by the parent and is engaged in business in Mntana
makes it subject to the tax. Neither WIllians nor NWA is
operating as a mail order house for retail sales of various
products. One product is bought by a major inporter of that
product and sold to its custonmers. Those business transactions
occur in Montana. Where the product that was purchased in
Montana is eventual ly destined does not negate that fact that

t hese sal es by NVA were nade i n Montana.
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CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over

this appeal. ' 15-2-302, Mntana Code Annot at ed.

2. 15-31-101. Organizationssubject totax. (1) Theterm "corporation”
includes associations, joint-stock companies, common-law trusts and business trusts which do
business in an organized capacity, and all other corporations whether created, organized, or
existing under and pursuant to the laws, agreements, or declarations of trust of any state,
country, or the United States.

(2) Theterms"engaged in business' and "doing business’ both mean actively engaging in
any transaction for the purpose of financial or pecuniary gain or profit.

(3) Except as provided in 15-31-103 or 33-2-705(4) or as may be otherwise specifically
provided, every corporation engaged in business in the state of Montana shall annually pay to
the state treasurer as a license fee for the privilege of carrying on business in this state the
percentage or percentages of itstotal net income for the preceding taxable year at the rate set
forth in this chapter. In the case of corporations having income from business activity which
is taxable both within and outside of this state, the license fee must be measured by the net
income derived from or attributable to Montana sources as determined under part 3. Except
as provided in 15-31-502, this tax is due and payable on the 15th day of the 5th month
following the close of the taxable year of the corporation. However, the tax becomes alien as
provided in this chapter on the last day of the taxable year in which the income was earned
and is for the privilege of carrying on business in this state for the taxable year in which the
incomewas earned. ( Mont ana Code Annot at ed)

3. 15-31-311. Salesfactor for salesin this state. (1) Sales of tangible
personal property are in this state if:

(@) the property is delivered or shipped to a purchaser, other than the United States
government, within this state regardless of the f.0.b. point or other conditions of the sale; or

(b) the property is shipped from an office, store, warehouse, factory, or other place of

storage in this state and:
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(I the purchaser isthe United States government; or

(i) the taxpayer is not taxable in the state of the purchaser.

(2) Sales, other than sales of tangible personal property, are in this state if:

(a) theincome-producing activity is performed in this state; or

(b) the income-producing activity is performed both in and outside this state and a greater
proportion of the income-producing activity is performed in this state than in any other state,
based on costs of performance. ( Mont ana Code Annot at ed)

4. 42.26. 255 SALES OF TANG BLE PERSONAL PROPERTY
(1) Goss receipts from the sales of tangible personal

property (except sales to the United States Covernnent; see ARM
42.26.256) are in this state:

(a) if the property is delivered or shipped to a purchaser
within this state regardless of the f.o.b. point or other
conditions of sale; or

(b) if the property is shipped from an office, store
war ehouse, factory, or other place of storage in this state and
the taxpayer is not taxable in the state of the purchaser.

(2) Property shall be deened to be delivered or shipped to
a purchaser within this state if the recipient is located in
this state, even though the property is ordered from outside
this state.

(3) Property is delivered or shipped to a purchaser wthin
this state if the shipment termnates in this state, even
though the property 1is subsequently transferred by the
purchaser to another state. (ADM N STRATI VE RULES OF MONTANA)

5. Based upon the foregoing testinony and evi dence,
this appeal is hereby denied and the decision of the Departnent
of Revenue is hereby affirned.

\\

\\
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ORDER

| T 1S THEREFORE ORDERED by the State Tax Appeal Board
of the State of Mntana that the corporate assessnent and
interest as determ ned by the Departnent of Revenue is properly
due and owi ng by THE WLLI AV COWAN ES, I NC. and SUBSI D ARl ES.
Dated this 31st of Decenber, 1998.
BY ORDER OF THE
STATE TAX APPEAL BOARD

( SEAL)

PATRI CK E. MKELVEY, Chairnman

GREGORY A, THORNQUI ST, Menber

LI NDA L. VAUGHEY, Menber

NOTICE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA. Judicial review may
be obtained by filing a petition in district court wthin 60

days following the service of this O der.



