BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

MARI LYN A. & DANIEL E. HARMON, DOCKET NO.: PT-1999-19

Appel | ant s,

)

)

)
- Vs- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
) ORDER and OPPORTUNI TY
)
)
)

FOR JUDI CI AL REVI EW

THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA,

Respondent .

The above-entitled appeal was heard on April 26, 2000,
in the Cty of Kalispell, Mntana, in accordance with an
order of the State Tax Appeal Board of the State of Mntana
(the Board). The notice of the hearing was duly given as
required by | aw

The taxpayers presented testinony in support of the
appeal . The Departnment of Revenue (DOR), represented by
Apprai sers David Anderson and Carolyn Carman, and the
Departnent of Natural Resources (DNRC), represented by Land
Use Specialist Marvin W Mller, presented testinony in
opposition to the appeal. Testinony was presented, exhibits
were received, and a schedule for post-hearing subm ssions
was established. The Board then took the appeal wunder
advi senment; and the Board, having fully considered the

t esti nony, exhi bits, post - hearing subm ssions, and all



things and matters presented to it by all parties, finds and
concl udes as foll ows:

STATEMENT OF | SSUE

The issue before the Board in this appeal is the proper
valuation of |land owned by the State of Mntana and | eased
as a cabin site in accordance with 877-1-208, MCA

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing hereon, and of the tinme and place of the
heari ng. Al parties were afforded opportunity to present
evi dence, oral and docunentary.

2. The taxpayers are the owners of the property which

is the subject of this appeal and which is described as

foll ows:
Lot 34, Rogers Lake, Section 30, Township
27 N, Range 23 W .67 acres, County of
Fl at head, State of Montana. (Assessor code
#0976618) .
3. For the 1999 tax year, the DOR appraised the

subj ect | eased |ot at a value of $43, 870.

4. The taxpayers appealed to the State Tax Appeal
Board on January 11, 2000, requesting a reduction in value
to $15,000, stating:

This is state lease land. The size of the lot has
changed from .75 to .67. W do not own the |lease up to the
| ake-we have a 100 foot set-back. Lease properties on this
| ake are not selling well and if they do sell in the
$15, 000- $20, 000 range while private property owners on the
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east side of the lake have theirs listed for $235,000 to
$890, 000. To date | do not know of any of these properties
selling, but you can see the huge difference in asking
prices for private land on Rogers Lake versus State Lease
Land.

The market for State Lease Land is very poor. Sone of
the land with cabins on it has been for sale for six years
and has not sold. Mst all of the |ease sites that did sel

sold at at (sic) a nmuch reduced price. | have saved any rea
estate listings | have seen for this area and will show t hem
to you.

W are concerned that we are being appraised for our
land as though it were private land but it is not private
| and and, therefore, accordingly does not seemto nerit the
same selling prices. If we are to be appraised at Fair
Mar ket Value then it should be so. Does that not nean that
it should be appraised at what it would sell for? | assure
you we could not get $43,870.00 for the |ease |lot we are now
on. The State Lease |lot #33 next to us just sold this past
sunmer for close to $12,000.00 and this was with a small
cabin on it. W anxiously await your reply. Thank you.

TAXPAYERS' CONTENTI ONS

Ms. Harnon stated that she had lived on the property
for six years and had "kind of kept track of the properties
on the | ake that have sold." She testified that "although I
don't have the records fromthe court as to what they paid,
we have talked to each person individually and they have
told us what they paid for the properties. The reason we're
here today is because we don't agree with how the State is
appraising these properties. To appraise a |eased property
like it's private property is kind of |ike conparing fool's
gold to real gold. On the surface |ooking at them they | ook
just alike. Wien you drive by the |eased property, it |ooks

just like private property... But, when you put it on the



market, that's where the difference lies. Real gold sells
for a high price, and fool's gold sells for near nothing.
And that's kind of how it is on Rogers Lake. The private
properties are sky-high; the leased lots you practically
have to give away."

Taxpayers' Exhibit 1 is a thirteen-page docunent. Page
one is a copy of Cabinsite Rules and Regul ations issued by
the Montana Departnent of Natural Resources & Conservation
Trust Land Managenent Division. The fifteen followi ng rules
are "mnimm rules and regulations" that "will be observed

on all State | ands | eased for hone or summer cabinsites":

. Area nust be kept free of debris, garbage, trash and any other
unsi ghtly objects. This includes |akeshores or streams when adjacent to
ar ea.

2. Area nust be kept free of fire hazards.

3. Incinerators, fireplaces, stoves or any other type of burner
must be fireproofed by use of spark proof screens. Al fires nust be
ext i ngui shed prior to | eaving area.

4. The use of firearns or fireworks is not permtted in the area,
but such may be kept on the area.

5. Falling of live or green trees is prohibited without a permt
fromthe Adm nistrator, Trust Land Managenment Divi sion

6. Al buildings constructed nust have a presentable and pleasing
appearance. Tar paper or simlar shoddy-appearing siding is not
permtted.

7. Sewage disposal will be done in accordance wi th regul ations
i ssued by the Departnent of Environnmental quality.

8. (Open pits, ditches or other unsafe conditions nmust be
el i m nat ed.

9. Any site sub-leased, rented, or in any other way used to provide
income to lessee nust be done wth approval in witing by the
Admi ni strator, Trust Land Managenment Division. Additional cabins, stores
or any other use falls in this category. In such instances, the annual
rate nust be adj usted.

10. Disturbance of peace of the community will not be tolerated.

11. Forest litter (needles, twigs, duff) nust be raked up for a
di stance of ten feet around all buildings for fire protection purposes.

12. No buildings except boat docks may be constructed within 100
feet of shoreline on rivers or |akes.

13. Only one dwelling will be permtted on each |ot.



14. Rental for site nust be paid one year in advance on or before
March 1 of any year.

15. These rules nmust be posted in a conspicuous place on the | eased
site.
The above rules and regul ations were approved by the State Board
of Land Comm ssioners on May 13, 1959.
WARNI NG Failure to conply with above rules and regulations may
result in termnation of |ease.

Ms. Harnon explained that she had provided the rules
and regulations to the Board because she wanted to nake the
point that "there are so many rules and regulations that
come wth living on a leased lot. People that nove out to
the country aren't necessarily interested in that. It's just
the very nature of it. Like having to take down a tree on
the property. W have to ask the State for perm ssion, and
we have to pay for that tree, and then we have to get a
|etter back before we can even cut down a tree on the
property. Private |andowners don't do that. W can't have
nore than one dwelling on the property. W can't have
livestock. And the big thing is, because the |ease only goes
to 100 feet back from the lake, that 100 feet is left open
for public traversing and they can fish, they can even canp
on it if they really wanted to. On private land that is not
t he case.™

Page two of Taxpayers' Exhibit 1 is a map show ng
Rogers Lake |lease lots, Section 30, T27N, R23W (source of
map not identified); page three is a GPS map of Rogers Lake

| ots 25-36, dated July 28, 1999; and page four is a map of



Rogers Lake lease lots, lots 28-36 (source of nmap not
identified). The GPS map (page three of Exhibit 1) shows the
subject lot as .67 acre with 137.389 feet of |akefront
footage, while the map on page four shows the property as
.76 acre with 130 front feet. Ms. Harnon testified that
when she bought the property, she was told that it was .75
acre and "was shown kind of haphazardly where the property
lines were." In 1999 the taxpayers planned to build a garage
on the property so had the county visit the property to
determne where the property lines were actually | ocated.
The taxpayers' nei ghbor disputed the new y-determ ned
boundari es, because the water originally was on the
nei ghbor's property, but the new boundary determ nation
woul d have placed the water on the Harnons' property. Upon
request by the taxpayers, a representative of the DNRC
remeasured the property and again attenpted to determ ne the
property lines. The taxpayers have neasured the property
several tinmes thenselves, and they dispute the accuracy of
the .67 acreage and several of the other 1ot neasurenents,
including the 137 feet of front footage.

Pages five through thirteen of Exhibit 1 show private
and | eased properties on Rogers Lake that have recently sold
or are for sale. Ms. Harnon testified that she did not know

of any private properties on the |ake that were for sale



W t hout houses, except for Plum Creek | and. As shown on page
seven of Exhibit 1, this land consists of 160 acres wth
5,261 feet of shoreline, listed at $800,000, or $5,000 per
acre. Private properties listed for sale on Rogers Lake
included the followng, as shown on pages five and six of
Exhibit 1: The first property is a two-bedroom two-bath
home, 35 years old, across the Ilake from the Harnon
property, on 1-1/3 acres with 200 feet of |ake frontage;
taxes are $1,456 per year; the property is listed at
$235,000. The second property is a three-bedroom two-bath
home with 150 feet of |ake frontage, listed at $345,000. The
third property is a log honme with a guest house on 18.31
acres with 150 feet of lake frontage, listed at $349, 000.
The final private property presented by the taxpayers is a
log home wth a guest house on 4-5 acres with 725 feet of
waterfront, listed at $890, 000.

Pages eight through thirteen of Exhibit 1 show |eased
properties on Rogers Lake that are for sale or were recently
sold. Ms. Harnon described each of these properties in

detail, summarized as foll ows:

Lease #36 - .72 acre, no inprovenents; sold in 1994 for $10, 000.

Lease #33 - .97 acre, 125 feet of |ake frontage; sold for $15, 000
after being on the nmarket for a year, first listed at $19,900, then
reduced to $17,500. Inprovenents consist of a small, unplunbed cabin
valued by the county at $9,960, resulting in an extracted |and val ue of
$5, 040.

Lease #32 - .83 acre, 91 feet of lake frontage; sold in March of
2000 for $15,000. Inmprovenents consist of a small seasonal cabin with
septic and water systens ready but not set up, val ue unknown.
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Lease #26 - Acreage and | ake frontage unknown; sold for $15,000 in
1999 after being on the market for 6 years, first listed at $35, 000,
reduced to $29,000, reduced again to $19,000. Inprovenents consist of
furni shed cabin, value unknown. Property is now on the market again.

Lease #24 - Acreage and | ake frontage unknown; no inprovenents on
property; listed at $12,000 and sold for $9,000 in 1999.

Lease #22 - Acreage unknown, 194 feet of |ake frontage, no
i nprovenents on property; listed at $29,000; sold in 1999. Purchaser
traded a vehicle in addition to a small anmpbunt of noney for the property,
esti mated the val ue of the vehicle and noney to be around $18, 000.

Lease #21 - Acreage and |ake frontage unknown, no inprovenents
property is currently listed for sale at $10, 000.
Lease #19 or #20 - 1.55 acres, |ake frontage unknown but it is

"large;" property has been for sale for nore than three years, originally
listed at $39,900 and now reduced to $35,000. |nprovenents consist of a
"rustic" get-away cabin. Because the property is not selling, owner
intends to dismantle the cabin, nove it to private property and again
attenpt to sell it, and will try to sell the | ease separately.

Lease #15 - .8 acre, 138 feet of lake frontage; this is the only
house for sale on the [ ake | ocated on | eased | and. House has two bedroons
and two baths and is four or five years old. The property was listed at
$134,500 and has been for sale for over two years; realtor had stated
that many people had |ooked at it but were not interested because of its
| ocation on a | eased |ot.

Ms. Harnon stated that the subject property is Lease
#34, consisting of .67 acre with 137 feet of |ake frontage.
At the tine she purchased it in 1994 for $45,000, it had a
house, shed, septic system well and shared water rights.
The $45,000 included the right to the | ease and the existing
i nprovenents on the property. She said that the rural |and
i nprovenents were appraised by the county at $31, 170,
| eaving a residual land value of $13,380. She believes that
the land is worth $14,000 or $15,000, stating that "we do
have a driveway and we have Dbeautiful frontage and
i nprovenents on the property as far as |andscaping and so
forth. | would say that in sonme of these cases versus sone

of the other |eases that have sold their rights to their



properties that were full of brush and so forth, we are
cleaned up, and so | think it's worth a little bit nore than
some of these other |eases.” She testified that "at this
point | don't know if 1'd put it up for sale for $45, 000,
because no one seens to want to pay nore than about $15, 000
or $20,000 for a leased lot right now, even with a house on
it, | guess probably because of this problem with not
knowi ng what the | eases are going to go to."

Ms. Harnon concluded her testinony by stating, "I
guess we're not here to dispute the beauty of this land. W
think it's a beautiful place or we wouldn't live there. But
we pay for that privilege. W pay about $1500 a year to live
there, in addition to taxes on our property. And this is for
property that we know any inprovenents to probably won't
result in our getting our equity back. So, it's kind of a
distressful thing. And to be charged for an appraisal as to
what private land is, we just don't think is fair."

The taxpayers had filed an AB-26 form for property
review with the DOR in Flathead County on Septenber 16,
1999, but the appraisal was not adjusted as a result of this
revi ew.

DOR S CONTENTI ONS

DOR s Exhibit A consists of three photographs of the

subject property: #1 is the front view, #2 is a side view



fromthe north, and #3 is the back yard and the conti guous
| ake. Exhibit B is a copy of a January 14, 1998 nenorandum
to the Flathead County appraisers from Jeanne Fairbanks,
West Side Supervisor, Special Uses Mnagenent Bureau, DNRC.
M. Anderson had highlighted the sections on pages one and
two of the nenorandum regarding the 100 foot setback. In
pertinent part, this information foll ows:

Al'l | eases have a 100" setback from all bodies of water for
pl acement of inprovenents other than docks or boathouses. This
100" strip also provides access for nenbers of the public to enter
state |land bordering our subdivisions. The general recreational
access law and rules further support this policy by categorically
closing all cabin and hone sites to the public for recreational
uses. Therefore, the public cannot picnic, canp, fish, etc. within
this 100" area. The Lessee is the only one to enjoy all rights to
the water frontage associated with their |ease.

Foll owi ng the reading of the above, M. Anderson showed
the Board picture #3 of Exhibit A pointing out that "you
can see that there is the enjoynent of that 100 foot setback
with a boat, a small boat dock, and a picnic table set up
for the property owners. | just wanted to clarify that,
al though they technically do not own the |lease to the 100
foot setback, they do enjoy the rights associated with using
that 100 foot setback."

Exhibit C is a copy of the 1997 property record card
for the subject property, showng the width of the property
as 130 feet, the depth as 343 feet, and the value as

$43,870. M. Anderson explained that there are several
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techni ques used to value |l and, including an acreage val ue, a
square footage value, and a front foot value. Typically for
waterfront properties, a front foot value is used. This is
done by taking the actual anount of front footage that is
avai l able and an average for the depth. In the case of the
subject property, the average depth was 343 feet. M.
Anderson stated, "I realize that multiplying the wdth by
the depth cones up with over an acre in size, and that is
not the way that we are generating the value for this
property. We're not using a square foot nethod; we're using
a front foot method, which takes the front foot and a depth.
So, the amount of acreage is actually just nore for
descriptive purposes. In fact, we had shown that the anount
of acreage was .76. It was not until we were supplied with a
map by the appellants that showed that there has been a new
GPS map that cane out that, in fact, reflects that the size
is actually .67. W did take this information into
consideration to correct our records as far as the
descriptive code to change...the .76 to .67, but, also,
looking at the information on this GPS map...you can
determne that actually the front footage is 137 feet,
whereas the departnent shows the front footage as 130; and
the new depth comes out to 346 feet, where the departnent

still shows 343. So, although the overall information
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gathered from the GPS survey now shows that the descriptive
code of .76 acres is in fact .67 acres, the actual wdth and
depth changed for the greater. And so that's part of the
reason why at this point the departnment did not change their
value to reflect a higher value based on the greater front
foot and depth."”

Exhibit D is a copy of 815-8-111, MCA, stating that
"All taxable property nust be assessed at 100% of its narket
val ue except as otherwise provided." M. Anderson stated
that "it is the DOR's responsibility to assess property at
100% of its narket value, based on conparable properties,
either within that area or wthin conpeting areas of the
property.”

M. Anderson explained that "in order to generate a
price per front foot value for a specific property, the DOR
uses sales of either conparable areas or properties that
were of conpeting nei ghborhoods. In this case, we were aware
that we don't have state l|lease land per se for sale, so we
used conparable properties... to develop a CALP table.
Basically what this does is allows wus to look at the
standard width and depth of properties and find out what
they're selling for on a price either per square foot or per
front foot basis... lake properties are typically assessed

using a front foot basis. The CALP table that we used
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indicated that a standard |ot would be 100 feet by 300 feet,
and as a unit base per front foot, the nodel we used
generated a price of $315 per front foot." M. Anderson did
not have the CALP table at the hearing, but it was provided
as a post-hearing submssion. In lieu of the CALP table, M.
Anderson submitted Exhibit E, a two-page exhibit listing
sales and their locations on a "generic map," explaining
that he "threw out the high and the | ow of our CALP tables
and used just kind of a generic handful of the sales." The

conparable sales shown on this exhibit are summarized as

foll ows:
Subj ect
Locati on: Roger s Lake
Assessed at: $43, 870
Lot si ze: 130 x 343

Price per f.f. $337

Conpar abl e #1

Locati on: Roger s Lake
Sal e price: $30, 000
Sal e dat e: 12/ 92

Lot si ze: 82 x 176

Price per f.f. $365

Conpar abl e #2

Locati on: Little Bitterroot Lake
Sal e price: $36, 889

Sal e dat e: 4/ 94

Lot size: 82 x 285

Price per f.f. $450

Conpar abl e #3

Locati on: Little Bitterroot Lake
Sal e price: $42, 500

Sal e dat e: 5/ 93

Lot size: 100 x 255

Price per f.f. $425
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Conpar abl e #4

Locati on: Ashl ey Lake
Sal e price: $35, 000

Sal e dat e: 6/ 93

Lot si ze: 100 x 250

Price per f.f. $350

Conpar abl e #5

Locati on: Roger s Lake
Sal e price: $49, 000

Sal e dat e: 5/ 93

Lot si ze: 75 x 175

Price per f.f. $653

M. Anderson explained that in the conparable sales he
presented, the price per front foot ranges from $350 to
$653. He stated that "the subject lot is assessed at a price
of $337 a front foot. Now the base price would be $315, but,
due to the size, it's larger than the typical lot that we
used to establish the base and it's deeper than the typica
lot. So there is a depth factor of 1.07 that conmes into
play, and that establishes a price per front foot of $337."
M. Anderson concluded his testinony by stating that he
wanted to "point out that one of the issues addressed by the
t axpayer was that one of the properties across the |ake had
paid about a simlar anmount of t axes. .. and many
circunstances may cone into play on such a situation. For
i nstance, they may have what is called |land cap or a phase-
in value or even a lowincone or property assistance, so
it's not always fair to be able to try to conpare the

t axes. "
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M. Mller distributed Exhibit F, a three-page fact
sheet that had been prepared by Jeanne Fairbanks, the cabin
site lease program nmanager for the DNRC, explaining the
history of the |ease program and the various |legislative
changes in the lease fees. M. Mller testified that in 1983
the legislature set the lease fee values at 5% of the
| ease/license value of the property. The DNRC held statew de
nmeetings wth the |lessees regarding the fee, and |essees
protested that "it wasn't fair to pay 5% of the appraised
val ue because these were |easeholds; it's not fee sinple
property; they don't own it; they don't have controlling
rights; and they can't do whatever they please out there
wi t hout getting permssion from the state." Thr ough
negotiations, it was determned that the appraised value
would be 70% of the 5% resulting in the 3.5% presently
bei ng used, according to M. MIller. He further testified,
"we devalued the property values basically by 30% That was
essentially set into law in 1989 by Senate Bill 226, passed
by the legislature. The lease rate was set at 3.5% to
account for the lease value, and so the law itself 1is
factored to account for the fact that this is |eased
property." M. MIller explained that a private organization
called Mntrust Jlast year filed suit against the DNRC,

claimng that the 3.5% violates the law stating that the
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departnment nust get fair market value for their |eases.
Montrust prevailed in both District Court and the Suprene
Court, so the 3.5% will ultimtely be raised to a higher
percentage. (Mntanans for the Responsible Use of the School
Trust v. State of Mntana, ex rel. Board of Land
Comm ssioners and Departnent of Natural Resources and
Conservation, 1999 Mont. 263; 989 P.2d 800)

BOARD S DI SCUSSI ON

The post-hearing subm ssion from the DOR consisted of
the CALP (Conputer Assisted Land Pricing) table for
nei ghbor hood 720, Roger's Lake lease lots. Seven sales were
included in the table, with an average price per front foot
of $315, based on a standard lot size of 100 feet by 300
feet. Because the subject lot is larger than the typical
lot, the average price was adjusted by a depth factor of
107% resulting in a price per front foot of $337 for the
subject lot. The taxpayers' response to the DOR s subm ssion
stated that they had viewed the properties included on the
table and wanted to point out that (1) None of the
properties were state |ease properties; and (2) The
properties were on Bitterroot and Ashley Lakes, which are
much | arger and deeper than Rogers Lake, so they did not
believe that an accurate value of Rogers Lake properties

could be determned using those |akes. M. Anderson had
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testified during the hearing that, because the DOR did not
have state lease |and sales, they "used conparable
properties, either from surrounding |akes or even directly
across the lake in order to develop the CALP table." The
Board noted that despite the taxpayers' indicating that
Rogers Lake "is not as desirable for boaters and fishernen”
as Bitterroot and Ashley Lakes, the inproved private
properties listed for sale on page five of Taxpayers

Exhibit 1 ranged from $235,000 to $890, 000. These prices are
not tine adjusted, nor do they indicate how nuch of the sale
price is attributed to the land, but they do give sone
indication that properties on Rogers Lake are considered to
be "desirable."

Page seven of Taxpayers' Exhibit 1 described Plum Creek
| and on Rogers Lake with 5,261 feet of shoreline, listed for
sal e at $800, 000, or $152 per front foot, which is |less than
the front foot average price of the lots in the CALP table
If it sold at the listed price, however, this 160-acre
parcel of land would |ikely be subdivided and inproved, and
the resulting lots would undoubtedly be listed at a nuch
hi gher price than the $152 per front foot.

The taxpayers described several differences and
i naccuracies in the various neasurenents of their property.

Al though the .76 acre was reduced to .67, the assessnent was
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not reduced; however, M. Anderson explained that the
subj ect property was assessed on a front foot basis rather
than an acreage basis, and the front footage actually was
increased from 130 feet to 137 feet without an increase in
t he assessnent.

The taxpayers enphasized that there should be
differences in market value between private lots and state
| ease lots due to such factors as the rules and regul ations
that nust be followed by persons living on leased |lots and
the 100 foot setbacks on |eased lots that can be used by the
public. They believe that the State should not appraise
these lots in the same manner. In attenpting to address this
i ssue, the Board studied the history of the |egislation that
regul ates fees for state cabin site |eases, as enacted in
1983 and anmended in 1989 and 1993. §77-1-208, MCA states
that "The board (of |and conm ssioners) shall set the annual
fee based on full market value (enphasis added) for each
cabin site and for each licensee or |essee who at any tine
Wi shes to continue or assign the license or |ease. The fee
must attain full market value (enphasis added) based on
appraisal of the cabin site value as determned by the
departnment of revenue..." The original |I|egislation, which
was enacted by the 1983 legislature as House Bill 391

(Chapter 459), reads, in pertinent part:
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AN ACT TO REQU RE THAT IF THE BOARD OF LAND COWM SSI ONERS
ADOPTS RULES TO ESTABLI SH THE MARKET VALUE OF CABIN SITE LI CENSES
AND LEASES, IT ADOPT A METHOD OF VALUATI ON OF CURRENT CABIN SITE
LI CENSES AND LEASES BASED UPON AN APPRAI SED LI CENSE OR LEASE VALUE
AND A METHOD OF VALUATION OF INITIAL CABIN SI TE LI CENSES OR LEASES
BASED UPON A SYSTEM OF COWPETI Tl VE BI DDI NG AND PROVI DI NG FOR THE
VALUATI ON, DI SPOCSAL, OR PURCHASE OF FI XTURES AND | MPROVEMENTS

VWHEREAS, on February 13, 1981, t he Boar d of Land
Comm ssi oners proposed to adopt rules concerning surface |icenses
and |eases for the use of state forest l|ands for recreational
cabin sites by private individuals, which rules would have
established the market value of recreational cabin site |icenses
and | eases by a system of conpetitive bidding; and

VWHEREAS, the rules would have all owed out-of-state interests
and other parties to increase by conpetitive bidding the cost of
current cabin site licenses and |eases and would thereby have
wor ked a hardship on or dispossessed current |icensees and | essees
and were therefore subsequently w thdrawn by the Board; and

VWHEREAS, the policy of this state for the leasing of state
| ands as provided in 77-1-202 is that the guiding principle in the
| easing of state lands is "that these |ands and funds are held in
trust for the support of education and for the attainnment of other
worthy objects helpful to the well-being of the people of this
state"; and

VWHEREAS, allowing current cabin site licensees and | essees to
continue to enjoy the benefits of existing |icenses and | eases and
the benefits of their labor is a worthy object helpful to the
well -being of the people of this state in that it pronotes
continuity in the case of state |ands, pronotes use of state |ands
by the public by granting a mninmal expectation of continuing
enj oynent, and pronotes satisfaction with governmental processes.

THEREFORE, it is the intent of this bill to direct that if
the Board of Land Comm ssioners adopts any rules under whatever
exi sting rul emaking authority it may have to establish the narket
value of current cabin site licenses or |eases, that the Board, in
furtherance of the state policy expressed in 77-1-202, adopt a
met hod of establishing the market values of cabin site |icenses
and | eases whi ch woul d not cause undue disruption to the lIives and
property of and useful enjoynment by current |icensees and | essees.

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF MONTANA:

Section 1. Method of establishing market value for |icenses
and |l eases. (1) If the board adopts, under any existing authority
it may have on Cctober 1, 1983, a nethod of establishing the
mar ket value of cabin site licenses or |eases differing fromthe
met hod used by the board on that date, the board shall under that
authority establish a nethod for setting the market val ue of:

(a) each cabin site license or lease in effect on Cctober 1,
1983, for each licensee or l|lessee who at any tine wshes to
continue or assign his license or |ease, which nmethod nust be 5%
of the appraisal of the license or |ease value of the property
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(emphasi s added), which value may be increased or decreased every
fifth year by 5% of the change in the appraised value..."

M. MIller had testified that, follow ng the passage of
the above legislation, statewide neetings were held wth
| essees, who expressed their concerns with the 5% fee. This
resulted in the reduction to 3.5% (or 70% of the 5%, as
i npl emented by Senate Bill 226 (Chapter 705), passed by the
1989 | egislature. As introduced, Senate Bill 226 proposed a
reduction of the 5% fee to "1.5% of the appraisal of the
cabin site value as determ ned by the county appraiser." The
fiscal note for the bill stated: "The significant difference
between the current process and this proposed law is the
percentage used to derive the rental. Current |aw provides
that the rental wll be 5% of the |ease value (3.5% of
apprai sed value). The proposed legislation sets the rental
at 1.5% of appraised value." (Enphasis added) During the
February 1, 1989 hearing on Senate Bill 226 before the
Senate Comm ttee on Natural Resources, the follow ng exhibit

was presented by the bill's sponsor, Senator Matt Hi nsl:

RENTAL RETURNS ON CABI N SI TES ON STATE LANDS

The Forestry Division - Departnent of State Lands is charged
with the responsibility of adm nistering the cabin sites. ..

According to the Forestry Division, 633 cabin sites have been
identified on state lands. Alnost all of these sites are in areas
west of the Continental Divide... Al of the identified state |and
cabin sites were under |ease under the old | aw

The 1983 Legi sl ature passed HB 391 which instructed the Board
of Land Comm ssioners to change the nmethod of valuing cabin site
| i censes and | eases after Cctober 1, 1983, to:
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(a) each cabin site license or lease in effect on

Cctober 1, 1983, for each |licensee or | essee who at any tines

wi shes to continue or assign his license or |ease, which

met hod must be 5% of the appraisal of the license or |ease
val ue of the property... (Enphasis added)

The problem surfaced when the departnent began to inplenent
the 1983 law in 1987 and began issuing notices that the renta
fees would be 5% of the appraised value of the land, interpreting
| ease value to be market value. (Enphasis added) That judgnent
shot the | eases which had been $150 a year up to $2,300 a year, in
some cases. A storm of protests from the |essees got the
departnment to reconsider and the Board determned that the "l ease
val ue" would be 70% of the appraised market value, then applied
the 5% (Enphasis added) The nethod still drove the |eases sky
hi gh and brought into play the appraisal values which the |essees
protested. The departnent appraisers then re-visited the sites and
began meki ng adj ustnents, sonme of the reappraisals dropped as nuch
as $10,000. There seenms to have been no standard judgment. As an
exanple a |ease, which about five years ago was $50, went up to
$150 and then went up to $2,300, then dropped $910 a year. This
expl ai ns why peopl e are upset.

Senate Bill 226 would be a sinple and uniform procedure: The
County appraiser, who already goes on the property to appraise the
i nprovenents, would appraise the land, just as he does the

nei ghbor. Since the |essee does not have the rights of the fee-
sinmpl e | andowner, and since the state reserves a "public corridor”
on the beach, the |essee does not have a private beach and
adj ustnents in val ue woul d be nmade accordingly. (Enphasis added)

Then if the rental fee would be 1.5% of the appraised val ue,
the | essee woul d be paying about the sane as his nei ghbor pays in
taxes to support the governnment. However, in this case of state
lands, it would go to the state elenentary and secondary school
f unds.

If the lessee didn't |ike the appraisal value, he would have
the sane appeal structure as any other |andowner and the system
woul d be uniform"

Senator Hnmsl testified that "the 1.5% figure is
arbitrary but the state will find that the total tax runs
between 1.4 and 1.8 of the market value." During the
commttee's executive action on the bill, 1.5% was anended
to 2% As anended, the bill was transmtted to the House and
was heard by the House Taxation Commttee on March 31, 1989.

During the hearing an amendnent was proposed to return the
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fee to the original 5% but the anendnent failed. The
commttee passed the bill with the 2% rate to the House
floor for action, where it was anended to 3.5% and passed

The joint House/ Senate conference conmttee considering the

bill's anendnents allowed the 3.5% to remain, and the fina
bill was passed with that percentage. The joint conference
commttee also added a provision to the bill for a mninum

fee, so the final |anguage of the relevant section reads as
follows: 877-1-208, MCA, 1 (a)...The fee nust be 3.5% of the
appraisal of the cabin site value as determned by the
departnment of revenue or $150, whichever is greater..."
(Enmphasi s added)

Senate Bill 424 (Chapter 586), passed by the 1993
| egi sl ature, anended 877-1-208 to elimnate the 3.5% annua
fee, substituting the |anguage that is presently in statute:
"(1) The board shall set the annual fee based on full market
value for each cabin site... The fee nust attain full market
value based on appraisal of the <cabin site value as
determ ned by the departnent of revenue." (Enphasis added)
An attenpt was nmade in the Senate Taxation Commttee to
restore the language to 3.5% but the anendnent was
defeated. The statute has not been further anmended since

1993.
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The applicable Admnistrative Rules of Mntana state:

36.25.110 M NI MUM RENTAL RATES (6)(a) Effective March 1,

1996, and except as provided in (b), the mninumrental rate
for a cabinsite lease or license is the greater of 3.5% of
the appraised market val ue of the | and, excl udi ng
i nprovenents, as determned by the departnent of revenue
pursuant to 15-1-208, MCA, or $250. (enmphasis added) (b) For
cabinsite leases or licenses issued prior to July 1, 1993
the mnimumrental rate in (a) is effective on the later of
the following dates: (i) the first date after July 1, 1993,
that the lease is subjected to readjustnent pursuant to the
terms of the |ease, or the first date after July 1, 1993, of
| ease renewal, whichever date is earlier; or (ii) Mrch 1,
1996. (c) Until the mninumrate in (a) becones applicable,
the mnimum rate is the greater of 3.5% of the appraised
market value of the Jland, excluding inprovenents, as
determned by the departnent of revenue pursuant to 15-1-
208, MCA, or $150.

The taxpayers had presented several exanples of |eased
property on Rogers Lake that had sold, or were for sale at
anpunts considerably less than private properties that had
sold or were Ilisted for sale (Exhibit 1). During the
hearing, M. Anderson had testified that "a property owner

who has a lease can turn around and sell the rights to that
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| ease, whether it's an inprovenent that's associated with it
or whether it's a vacant piece of property and all they're
selling is the rights to that lease. This is the case in
several listings that were provided by the appellant in
Exhibit A, which concern vacant |and. Page eight of Exhibit
A concerns Lease #36, a sale for $10,000. What that is, is
the rights associated to that |ease, which would allow the
buyer to own that |ease and then be able to renew it after
their fifteen-year term had expired. They also still are
responsi ble for paying the anount that they are charged,
based on 3.5% of the market value..." As M. Anderson had
enphasi zed, the $10,000 sale price described above is not
the market value of the property, but is paynment for the
right to use the |ease.

M. MIller clarified "leasehold interest"” by explaining
that "the leasehold interest is sinply the right that you
have as a lessee to utilize those state |lands according to
the various rules and regulations that we have and the
requirenents in your lease.” In wusing the taxpayers'
property as an exanple, M. Mller explained that the
t axpayers' stated value of $13,380 for the subject |and,
obtained by subtracting the DOR s inprovenent value of
$31,170 from the taxpayers' purchase price of $45,000, is

not the value of the land, but the value of the |easehol d.
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He testified that "It's customary for all of our |eases that
t he people who enjoy the | ease have sonething of value. They
do not own the property, but the ability to use that
property has an intrinsic value to it, and that's what we
call the |easehold value. So, when these |eases sell, it's
customary for there to be a value for the inprovenents on
the | ease plus the value of the |ease itself."

The DOR' s statutory m ssion, pursuant to 815-8-111, MCA
and 877-1-208, MCA, is to arrive at market value, or what a
property would sell for on the open market. The conparable
properties presented by the DOR indicated a base price of
$315 per front foot for a 100 foot by 300 foot lot. The
| arger subject lot was adjusted by a 107% depth factor to a
price of $337 per front foot. The Board is satisfied that
the DOR has arrived at a valid indicator of market value for
the subject |ot.

The Board agrees that the taxpayers have a wvalid
concern about potential buyers of |eased properties worrying
about future increases in |lease fees. The Montrust Suprene
Court decision (Mntanans for the Responsible Use of the
School Trust v. State of Mntana, ex rel. Board of Land
Comm ssioners and Departnent of Natural Resources and
Conservation, 1999 Mnt. 263; 989 P.2d 800), referred to in

M. Mller's testinmony, was filed by a citizens' action
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group, Mntanans for the Responsible Use of the School
Trust, against the Mntana Board of Land Conmm ssioners and
the Departnent of Natural Resources and Conservation

chal l enging fourteen school trust |ands statutes, including
877-1-208, MCA, relating to cabin site |eases. The deci sion,
in pertinent part, states: "Y26 The District Court (of the
First Judicial District) ruled that 877-1-208, MCA did not
violate the trust because it requires that full market value
be obtained. However, the D strict Court found that the
Department had a policy of charging a rental rate of 3.5% of
apprai sed value (hereafter, the rental policy) and that
Montrust had introduced an econom c analysis of cabin site
rentals showng that the rental policy's 3.5% rate was
"significantly below a fair market rental rate.’ The
District Court concluded that the rental policy violated the
trust's constitutional requirenent that full market val ue be
obtained for school trust lands... 931...we conclude that
the rental policy violates the trust... In the present case,
the trust mandates that the State obtain full market value
for cabin site rentals. Furthernore, the State does not
dispute the District Court's determnation that the rental
policy results in below narket rate rentals. W hold that

the rental policy violates the trust's requirenent that full
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mar ket value be obtained for school trust Ilands and
interests therein.”

Future large increases in |ease fees as a result of the
Montrust suit may have results that are unfavorable to
present | easeholders, including fewer potential buyers for
their properties, and declining val ues of their
i nprovenents. Two previous Board decisions relevant to these
concerns are DOR v. Louis Crohn, PT-1997-158, and DOR v.
Burdette Barnes, Jr., PT-1997-159. In both instances, the
Board stated that "the inprovenents that are located on this
ot are not a part of the appeal before the Board. It is
arguable that the value of the inprovenents has been
i npacted by the increasing lease fee to a point where they
are not attractive on the market. The testinony of other
| essees in other appeals that have in fact been attenpting
to sell the inprovenments and have not received a great
anmount of interest from potential purchasers, mght be
indicative of the fact that potential buyers are aware of
the amount of the annual fee and believe they nust be
conpensated by a | ower purchase price for the inprovenents."
(Enphasi s added) The exanples presented by the taxpayers in
Exhibit 1 indicated that private properties on Rogers Lake
that had sold or were for sale are valued higher than

conparable properties on leased lots, thus suggesting a
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reduced value of inprovenents Jlocated on |eased |ots.
However, in this appeal, as in the previously cited appeals,
only the value of the | and has been contest ed.
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CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over
this matter. 815-2-302 MCA and 877-1-208, MCA

2. 815-8-111, MCA. Assessnent - market value standard -
exceptions. (1) Al taxable property nust be assessed at
100% of its nmarket val ue except as ot herw se provided.

3. 877-1-208, MCA. Cabin site l|licenses and |eases--
met hod of establishing value. (1) The board shall set the
annual fee based on full market value for each cabin site
and for each licensee or lessee who at any tine w shes to
continue or assign the license or |ease. The fee nust attain
full market value based on appraisal of the cabin site val ue
as determned by the departnent of revenue...The value may
be increased or decreased as a result of the statew de
periodic revaluation of property pursuant to 15-7-111
w thout any adjustnents as a result of phasing in values. An
appeal of a cabin site value determ ned by the departnent of
revenue nust be conducted pursuant to Title 15, Chapter 2.

4. It is true, as a general rule, that the appraisal
of the Departnment of Revenue is presunmed to be correct and
that the taxpayer nust overcone this presunption. The
Depart ment of Revenue shoul d, however, bear a certain burden
of providing docunented evidence to support its assessed

values. (Western Airlines, Inc., v. Catherine M chunovich et
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al ., 149 Mont. 347, 428 P.2d 3, (1967).

5. The Board concludes that the Departnent of Revenue
has properly followed the dictates of 877-1-208 (1), MCA in
assigning a market value to the subject property for |ease
f ee purposes.

6. The appeal of the taxpayers is hereby denied and the
deci sion of the Departnent of Revenue is affirned.
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ORDER

I T I'S THEREFORE ORDERED by the State Tax Appeal Board
of the State of WMntana that the subject l|and shall be
entered on the tax rolls of Flathead County by the Assessor
of that county at the value of $43,870 for the land as
determ ned by the Departnent of Revenue. The appeal of the
t axpayer is therefore denied.

Dated this day of May, 2000.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai r man

JAN BROMWN, Menber

JEREANN NELSON, Menber

NOTI CE: You are entitled to judicial review of this O der
in accordance wth Section 15-2-303(2), MCA Judi ci al
review nmay be obtained by filing a petition in district
court within 60 days follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this

day of My, 2000, the foregoing Order of the Board was
served on the parties hereto by depositing a copy thereof in
the U S. Mils, postage prepaid, addressed to the parties as
fol |l ows:

Marilyn A. and Daniel E. Harnon
1755 Rogers Lake Rd.
Kila, Mr 59920

Ofice of Legal Affairs
Departnent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

Conpl i ance, Val uation & Resol ution
Depart nent of Revenue

FI at head County, Region 1

P. O Box 920

Kal i spel I, Montana 59903- 0920

DONNA EUBANK
Par al egal
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