BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

LAKE ELMO )
LI M TED PARTNERSHI P, )
) DOCKET NO.: PT-2001-5
Appel | ant, )
)
-VS- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
THE DEPARTMENT OF REVENUE ) ORDER and OPPORTUNI TY
OF THE STATE OF MONTANA, ) FOR JUDI Cl AL REVI EW
)
Respondent . )

The above-entitled appeal was heard on May 31, 2002, in
the City of Billings, Mntana, in accordance with an order of
the State Tax Appeal Board of the State of Mntana (the
Board). The notice of the hearing was duly given as required
by | aw.

John Capper, agent, and Tom Moss, independent appraiser
presented testinony on behalf of Lake EInb Limted Partnership
(Taxpayer) in support of the appeal. The Departnent of
Revenue (DOR), represented by Chuck Morgan, Appr ai ser,
presented testinony in opposition to the appeal.

The duty of the Board is to determ ne the market val ue of
the Taxpayer’s property based on the preponderance of the
evidence. The State of Mntana defines “market value” as MCA

8§15-8-111. Assessnent — market value standard — exceptions



(1) Al taxable property nust be assessed at 100% of its
mar ket val ue except as otherw se provided. (2)(a) Market
value is a value at which property would change hands between
a wlling buyer and a willing seller, neither being under any
conpulsion to buy or to sell and both having a reasonable
know edge of relevant facts.

It is true, as a general rule, that the appraisal of the
Departnent of Revenue is presuned to be correct and that the
t axpayer nust overcone this presunption. The Departnment of
Revenue shoul d, however, bear a certain burden of providing
docunent ed evidence to support its assessed val ues. (Western

Airlines, Inc., v. Catherine Mchunovich et al., 149 Mont.

347, 428 P.2d 3, (1967).

Based on the evidence and testinony, the Board finds that
t he appeal of the taxpayer shall be granted in part and denied
in part and the decision of the Yell owstone County Tax Appea
Board shall be nodifi ed.

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing, and of the time and place of the
heari ng. All  parties were afforded opportunity to

present evidence, oral and docunentary.



The property which is the subject of this appeal is
described as foll ows:
The Edgewood Apartnents | ocated upon Tract 1-B,
Certificate of Survey No. 2121 in the Cty of
Billings, Yellowstone County, Mntana. Geo Code
03-1033-22- 1-01- 24- 0000, Assessor Code D05299A.
For the 2001 tax year the DOR appraised the subject |and
at $122,415 and the inprovenents at $2,796,785 for a
total property value of $2,919, 200.
The Taxpayer appealed the DOR s value to the Yell owstone
County Tax Appeal Board (County Board) citing the

foll ow ng reasons for the appeal:

The inconme producing ability of this property
won’t support the assessed val ue.

The Taxpayer originally requested a value of $122,415 for
the land and $1,397,585 for the inprovenents. The
requested value was subsequently nodified to $2,000, 000
for the entire property based on the Mss Appraisal.
In its Decenber 20, 2001 decision, the County Board
deni ed the Taxpayer’s appeal, stating:
Based on the evidence in (sic) testinony
presented, the Board finds the taxpayer’s agent
failed to present sufficient evidence to support
the position that the Departnment of Revenue’s
appraisal of this property 1is erroneous &

therefore, failed to sustain the burden on
appeal .



7. The Taxpayer then appeal ed the County Board' s decision to
this Board on January 1, 2002, stating, “A narrative
apprai sal prepared by Thomas C. Mss indicates the market
value of this property was $2,000,000 as of Sept. 21,
2000. "

8. The subject property was devel oped under the Low I ncone
Housing Tax Credit (LIHTC) program as provided under
Section 42 of the Internal Revenue Code.

STATEMENT OF THE | SSUE

The issue before the Board is the market value of the
subject property as of January 1, 1997, the base appraisal
date for the current appraisal cycle.

TAXPAYER S CONTENTI ONS

The | owincone housing tax credit program cane about as a
result of the need for the federal governnment to provide
af fordable housing for lowincone individuals and famlies.
It is a voluntary program whereby the investor/devel oper
agrees to restrict rent charged to tenants in return for
equally distributed tax credits received over ten years. The
tax credits my be wused to offset federal incone tax
l[iabilities directly by the owner or owners.

M. Mss testified that he was contacted in August of

2000 by ARC s Commercial Mrtgage out of Nashville, Tennessee



to do an appraisal on the Edgewood Apartnents for nortgage
| endi ng purposes. He was instructed to perform the appraisal
based on market rents, and specifically, to address the issue
as to how the tax credit rents conpared to market rents. He
was al so asked to address the issue of how the property tax
liability for the subject property conpared to |ike properties
in the Billings area.

The project is a 63 unit nultifamly property, built in
1997, located on Lake Elno Road in Billings Mntana. It was
devel oped subject to the Section 42 low incone tax credit
proj ect.

The subject site was purchased in July 1996 for a
reported price of $145,000 (Taxpayer’'s Exhibit 1, page 12).
M. Mss arrived at a land value of $167,000 or $1.00 per
square foot.

M. Mss arrived at a cost approach to value of
$2,275,000. M. Moss was provided actual devel oper’s cost and
al so used costs developed by Marshall & Swift Valuation
Servi ce.

In the sales conparison approach, M. Mss arrived at a
val ue of $2,062,000 to $2,079, 000.

The value arrived through the inconme approach is

$1, 940, 000. M. ©Mss testified he exam ned both nmnarket rate
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are illustrated on pages 11 and 12 of the Moss appraisal:
Table No. 1: 1999 Taxabl e Val ue/ Real Estate Liability
Par cel Taxabl e
Nurber Val ue
Land 92, 070 $ 3,339
| npr ovenent s $1, 938, 268 $70, 301
DO5299A FF&E 73, 676 $ 2,210 $44,034
Tot al $2, 104, 014 $75, 850

Table No. 2: Hi storical Tax Liability-Subject

Property and Tax Conparabl es

Property/ Unit Count 1999 1998 1997
Taxabl e Mar ket Val ue Total Tax Total Tax Total Tax
Per Unit Per Unit Per Unit
Edgewood Apartnents/63 Units $44, 034 $46, 821 N A
$2, 030, 338/ $32, 228 per Unit $699/ Uni t $732/ Uni t
Brush Meadows Apartnments/ 60 Units $30, 000 $31, 661 $28, 841
$1, 429, 584/ 23,826 per Unit $499/ Uni t $528/ Uni t $481/ Uni t
Ri nvi ew Apartnents/80 Units $35, 282 $40, 710 $38, 033
$1, 592, 821/ $19, 910 per Unit $441/ Uni t $509/ Uni t $475/ Uni t
St oneri dge Apartnents/32 units $15, 615 $17, 235 $16, 529
$738, 879/ $23, 090 per Unit $488/ Uni t $539/ Uni t $517/ Uni t
Rocky Meadows Apartnments/ 96 Units $63, 002 $67, 566 $62, 743
$3, 135, 361/ $32, 660 per Unit $656/ Uni t $704/ Uni t $654/ Uni t




“...It is also noted, however, that the per unit tax liability for
the subject property is substantially greater than it is for any of
the other properties noted. Brush Meadows Apartnents, a 60-unit tax
credit project |ocated next door to the subject property has a per
unit tax liability that is $200 | ess than that of the subject. And
t he Rocky Meadows apartnents, a 96-unit, “high end” conplex in
northwest Billings has a tax liability that is $43 | ess than that of
the subject on a per unit basis. Based on discussions with | oca

tax officials, this discrepancy appears to be at |east partially
attributable to the assessnent nodel used by the Departnent of
Revenue, which may understate operating expense assunptions for sone
multifamly properties. An appeal of the subject properties current
property tax liability is strongly recomrended.”

M. Mss stated that he has perfornmed a subsequent
appraisal of the subject property for a different |ender.
Thi s appraisal established a market value of $1,806,000 as of
Decenber 2001.

M. Mss testified he has not arrived at an opinion of
value for 1997, but based on his know edge of the market
during that tine period, the subject property would nost
likely have been worth |ess. H's opinion of the Billings
multifamly housing situation in the md-eighties to md-
nineties was that it was “terrible” and has inproved since
t hen.

DOR S CONTENTI ONS

M. Mrgan stressed that the DOR s nmass apprai sal system
is on a cyclical rotation, e.g., by statute, the DOR apprai ses
all property subject to taxation “every five or six years.”
This fact precludes it from adjusting its appraisals in
response to every econom c fluctuation. The comon date for
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the current appraisal cycle is January 1, 1997. Al
properties are currently valued as of that date, wunless
extenuating circunstances, such as natural disaster, occur.

The DOR appraiser for the subject inprovenents adopted
the inconme approach to value (%$2,919,200). M. NMrgan's
testinony was that, “.if | was the appraiser, | would have

selected the cost approach and used that value, because we

have those two choices...l think $2.9 (million) is sonmewhat
high, really, | would have taken the cost approach.” (State
Tax Appeal Board hearing transcript, page 37, lines 6-10, and

page 38, lines 13-15).

The DOR s cost approach (DOR Exhibit A is $2,620,900.
M. Mrgan noted that the Mss appraisal (page 69, Taxpayer’s
Exhibit 1) found a cost approach value, adjusted by six
percent for trends in |local construction costs, of $2,664, 416.
Thus, the DOR appraisal and the Mbss appraisal were “very
close” in their cost estimates.

DOR Exhibit B (two pages) is a copy of building permts
issued by the Cty of Billings regarding the subject
I nprovenents. \V/ g Morgan presented these docunents to
denonstrate another favorable conparison between the DOR s
cost approach value ($%$2,620,900) and the building permt

val uation estimte ($2,829, 048).



M. Mrgan enphasized that the Departnent, when val uing
property fromthe incone approach to val ue, uses incone nodels
for different neighborhoods. He stated that the subject
property was not treated any differently than any other and
that any differences in appraised value nmay be due to age
differences in the buildings or that the other properties my
have been valued using the cost, rather than the incone,
appr oach.

BOARD S DI SCUSSI ON

Section 15-7-111, MCA, and ARM 42.18.106, require that the
DOR appraise all property subject to Mntana taxation as of a
specific base date in order to provide optinmm equality anong
simlarly situated taxpayers. The base date for the current
appraisal cycle is January 1, 1997. The val ue requested by
the taxpayer is as of Septenber 21, 2000, or three years after
the DOR is prescribed to establish value. The Board does note
t hat an independent fee appraisal has nerit and the
admnistrative rules suggest how they should be considered.

ARM 42.20. 455, CONSI DERATI ON OF | NDEPENDENT APPRAI SALS AS AN

| NDI CATI ON OF MARKET VALUE (1) Wen considering any objection

to the appraisal of property, the departnent nay consider
i ndependent appraisals of the property as evidence of the market

value of the property. For an independent appraisal to be



considered, the taxpayer or his/her agent nust neet the
foll owi ng requirenents:

The appraisal required in (a) nust have a valuation date
within six nonths of the base year valuation date or nust be
adjusted by the <county appraiser or the appraiser who
performed and prepared the narrative appraisal to reflect
changes in narket conditions between the appraisal date and
t he base year valuation date. (enphasis supplied)

There is nothing in the record to suggest that the val ue
in the Mss appraisal neets follows the dictates of ARM
42. 20. 455.

The Board has been presented a nunber of values for the
subj ect property as illustrated in the follow ng table:

Taxpayer (Moss Appraisal)
Dat e of Val ue Sept enber 21, 2000
Land Val ue $167, 000
Cost Approach $2, 275, 000
Sal es Conpari son Approach $2, 062,000 to $2, 079, 000
| ncome Approach $1, 940, 000
Fi nal Val ue Esti nate $2, 000, 000
DOR
Dat e of Val ue January 1, 1997
Land Val ue $122, 415
Cost Approach $2, 743, 315
| ncome Approach $2, 919, 200
Actual Project Costs (Mdss Appraisa
Date of Reported Costs Sept enber 1996
Cost $2, 658, 600
The State of Mntana has eleven classes of property

subject to taxation.

Two of these property classes affect the
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subj ect property. 15- 6- 134. Class four property  --
description -- taxable percentage. (1) Cass four property
i ncl udes: (g) (i) comrercial buildings and the parcels of
| and upon which they are situated and 15-6-138. (Tenporary)
Cl ass eight property -- description -- taxable percentage. (1)
Cl ass eight property includes: (g) furniture, fixtures, and
equi pnent, except that specifically included in another class,
used in commercial establishnments as defined in this section.
ARM 42.21.158 Property Reporting Requirenents (1) Taxpayers
having property in the state of Mntana on January 1, 2000
must conplete the statenent as provided in 15-8-301, MCA
15-8-301. Statenment -- what to contain. (1) The departnent may
require from a person a statenent under oath setting forth
specifically all the real and personal property owned by, in
possession of, or under the control of the person at m dnight
on January 1, (e) an exact description of all |ands,
i nprovenents, and personal property; (2) The departnent shal
notify the taxpayer in the statenent for reporting personal
property owned by a business or used in a business that the
statenment is for reporting business equipnent and other
busi ness personal property described in Title 15, chapter 6,
part 1. A taxpayer owni ng exenpt business equi pnent i s subject

to limted reporting requirenents; however, all new businesses
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shall report their class eight property so that the departnent
can determ ne the market value of the property. The depart nent
shall by rule develop reporting requirenents for business
equipnent to limt the annual reporting of exenpt business
equi pnent to the extent feasible.

On page 11 of Exhibit #1, a market value for the persona

property of $73,676 is indicated. In addition, the property
tax statenments in the addendum of Exhibit #1 illustrate that
personal property taxes are included. Therefore, the record

clearly indicates that the taxpayer has net the reporting
requi renents pursuant to statute and adm nistrative rule.

The DOR testified that value of $2,919,200 was derived
from the income approach. The ability to collect inconme for
this type of inconme producing property would be adversely
affected if certain conponents of personal property were not
present, i.e. refrigerators, stove/ranges, coin operated
washer/dryers, etc. The reported construction costs for
appliances in the addendum of Exhibit #1 is $88,900. The DOR
neglected to provide as an exhibit the inconme approach to
value for the subject. Therefore, there is nothing to suggest
that the value was nodified for the presence of personal
property. The Board has not been presented sufficient

evidence to confirm that the personal property is not being
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assessed twice. The personal property reporting form was not
provi ded, therefore, the Board couldn’'t determne what 1is
bei ng t axed.

The reported project costs of $2,658, 600 are as of
Sept enber 1996. The DOR, pursuant to statute, conpleted
r eappr ai sal as of Decenber  1996. 15-7-111. Peri odi c
revaluation of certain taxable property. (1) The departnment
shall adm nister and supervise a program for the reval uation
of all taxable property within classes three, four, and ten.
Al'l other property must be revalued annually. The reval uation
of class three, four, and ten property is conplete on Decenber
31, 1996. (enphasis added)

It is the Board s opinion that the actual construction
costs for the project do offer an indication of val ue.

Per the 1996 incurred costs for the project as presented
in the addendum of Exhibit #1, the Board will order the val ue

for the inprovenents to reflect the foll ow ng:

Total Project Costs: $2, 658, 600
Less: Land Cost: $ 145,000
Less: Appliances: $ 88,900
| mpr ovenent Val ue: $2, 424,700

It appears that this appeal arose from M. Mss’'s
anal ysis of values for conparable properties. Even though the

requested value for the subject property was not derived from
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that analysis, the Court held in State ex rel. Schoonover v.

Stewart, 89 Mont. 257 (1931), that; in no proceeding is one to
be heard who conpl ains of a valuation which, however erroneous
it may be, charges himw th only a just proportion of the tax.
If his own assessnent is not out of proportion, as conpared
with valuations generally on the sanme roll, it is immterial

that sone one neighbor is assessed too little; and another too

much.”
CONCLUSI ONS OF LAW
1. The State Tax Appeal Board has jurisdiction over this
matter. §815-2-301 MCA
2. §15-8-111 MCA Assessnment — market value standard -

exceptions. (1) Al taxable property nust be assessed at
100% of its nmarket val ue except as ot herw se provided.

3. 815-2-301 MCA, Appeal of county tax appeal boar d
decisions. (4) In connection with any appeal under this
section, the state board is not bound by common |aw and
statutory rules of evidence or rules of discovery and may
affirm reverse, or nodify any deci sion.

4. 15-6-134. Cass four property -- description -- taxable
percentage. (1) Cass four property includes: (g) (1)
comercial buildings and the parcels of |and upon which

t hey are situat ed.
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15-6-138. (Tenporary) C ass eight property -- description
-- taxable percentage. (1) dass eight property includes:
(g) furniture, fixtures, and equipnent, except that
specifically included in another cl ass, used in
commerci al establishnments as defined in this section.

ARM 42.21.158 Property Reporting Requirenents (1)
Taxpayers having property in the state of Mntana on
January 1, 2000, nust conplete the statenent as provided
in 15-8-301, MCA

15- 8- 301. St at enent --  Wwhat to contain. (1) The
departnment may require from a person a statenent under
oath setting forth specifically all the real and personal
property owned by, in possession of, or under the control
of the person at mdnight on January 1; (e) an exact
description of all lands, inprovenents, and personal
property; (2) The departnent shall notify the taxpayer
in the statenment for reporting personal property owned by
a business or used in a business that the statenent is
for reporting business equipnent and other business
personal property described in Title 15, chapter 6, part
1. A taxpayer owni ng exenpt business equi pnent is subject
to limted reporting requirenents; however, all new

busi nesses shall report their class eight property so
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that the departnent can determ ne the market value of the
property. The departnent shall by rule develop reporting
requi renents for business equipnment to limt the annual
reporting of exenpt business equipnment to the extent
f easi bl e.

It is true, as a general rule, that the appraisal of the
Departnent of Revenue is presuned to be correct and that
the taxpayer nust overcone this presunption. The
Departnent of Revenue should, however, bear a certain
burden of providing docunented evidence to support its

assessed val ues. (Western Airlines, Inc., v. Catherine

M chunovi ch et al., 149 Mont. 347, 428 P.2d 3, (1967).

ARM 42.20. 455, CONSI DERATI ON OF | NDEPENDENT APPRAI SALS AS

AN | NDI CATI ON OF MARKET VALUE (1) When consi dering any

objection to the appraisal of property, the departnent nay
consi der independent appraisals of the property as
evidence of the market value of the property. For an
i ndependent appraisal to be considered, the taxpayer or
hi s/ her agent nust neet the following requirenents: (b)

The appraisal required in (a) nust have a valuation date

within six nonths of the base year valuation date or nust

be adjusted by the county appraiser or the appraiser who

performed and prepared the narrative appraisal to reflect
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changes in nmarket conditions between the appraisal date

and the base year valuation date.

State ex rel. Schoonover v. Stewart, 89 Mnt. 257 (1931),

that; in no proceeding is one to be heard who conpl ai ns
of a wvaluation which, however erroneous it nay Dbe,
charges himwith only a just proportion of the tax. | f
his own assessnent is not out of proportion, as conpared
with wvaluations generally on the sanme roll, it is
immterial that sonme one neighbor is assessed too little;
and anot her too nuch.”

The Board finds that the evidence presented supports its
conclusion that the decision of the Yellowstone County

Tax Appeal Board be nodifi ed.
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ORDER

| T I'S THEREFORE ORDERED by the State Tax Appeal Board of
the State of Mntana that the subject property shall be
entered on the tax rolls of Yellowstone County by the |oca
Depart ment of Revenue office at the values of $122,415 for the
land, as determined by the DOR and $2,424,700 for the
i nprovenents, as determned by this Board, for tax year 2001
The appeal of the taxpayer is therefore granted in part and
denied in part and the decision of the Yellowstone County Tax
Appeal Board is nodified.

DATED this 26th day of June, 2002.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai r man

JEREANN NELSON, Menber

M CHAEL J. MJULRONEY, Menber

NOTI1 CE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA. Judicial review may
be obtained by filing a petition in district court within 60
days followi ng the service of this O der
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CERTI FI CATE OF SERVI CE

The undersi gned hereby certifies that on this 26th day of
June, 2002, the foregoing Order of the Board was served on the
parties hereto by depositing a copy thereof in the U S Mils,
post age prepaid, addressed to the parties as foll ows:

Attn: John Capper

Capper Assessnent Advi sors
19313 89'" Avenue NE

Bot hel | , Washi ngton 98011

Attn: Chuck Morgan

Yel | owst one County Appraisal Ofice
P. 0. Box 35013

Billings, Montana 59107

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, MI 59620

El wood E. Hannah

Chai r man

Yel | owst one County Tax Appeal Board
2216 CGeorge Street

Billings, Montana 59102

DONNA EUBANK
Par al egal
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