BEFORE THE STATE TAX APPEAL BOARD
OF THE STATE OF MONTANA

)
THE DEPARTMENT OF REVENUE )
OF THE STATE OF MONTANA, ) DOCKET NO.: PT-2003-125
)
Appel | ant, ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
) ORDER and OPPORTUNI TY
)
)
)
)

FOR JUDI CI AL REVI EW

- VS_

POPELKA ENTERPRI SES, LLC

Respondent .

The above-entitled appeal was heard on October 27,
2004, in Billings, Mntana, in accordance with an order of
the State Tax Appeal Board of the State of Mntana (Board).
The notice of the hearing was duly given as required by |aw.
The taxpayer, Popel ka Enterprises LLC, is a Ilimted
l[itability corporation which was represented at the hearing
by M. Robert Popel ka, owner, and M. Chuck Mbrgan,
i ndependent property specialist. The Departnent of Revenue
(DOR), was represented by Appraiser Vicki Nel son and
assi sted by Sheri Dede, Appraisal Manager for the DOR

The duty of this Board is to determ ne the appropriate
mar ket value for the property based on a preponderance of
the evidence. By statute (15-2-301, MCA) this Board may

affirm reverse or nodify any decision rendered by the



county tax appeal board. Testinony was taken from both the
taxpayer and the Departnent of Revenue, and exhibits from
both parties were received.

This Board nodifies the decision of the Yellowstone
County Tax Appeal Board and establishes a value of

$1,531, 700 on the property as of the lien date of January 1,

2003.
FACTUAL BACKGROUND
1. Due, proper, and sufficient notice was given of this
matter, the hearing hereon, and of the tinme and place
of the hearing. Al parties were afforded opportunity
to present evidence, oral and docunmentary.
2. The subject property is a commercial shopping center

with multiple tenants |ocated on the main conmercial
street of Billings Heights and nore particularly
described as foll ows:
Lot One, Block One of the Four Seasons Subdivision of Billings,
Y ellowstone County, State of Montana. (Physical address: 1125 Main
Street, BillingsHeights; Geocode #: 1033-22-1-04-17-0000).

3. For tax year 2003, the Departnent of Revenue initially

appraised the subject land and inprovenents using an

i ncone approach to value at $1, 531, 700.



4. The Taxpayer filed an AB-26 requesting informal review
of the assessnent and certain revisions were nade, as
di scussed further in this opinion, but the total value
remai ned the sane.

5. The taxpayer filed an appeal wth the Yellowstone
County Tax  Appeal Board on Decenber 23, 2003,
requesting the prior cycle value of $1,107,600 on the
property for both land and inprovenents, stating the
foll ow ng reasons for appeal:

Appr ai sed too high

6. In its March 17, 2004 decision, the county board
granted the taxpayer’s appeal, stating:

The Board agrees wth the appellant and
pl aces the total appraised value on the subject
property at $1, 107, 600.

7. The Departnent of Revenue then appeal ed the decision to
this Board on Decenber 15, 2003, citing the follow ng
reason for appeal:

The nature of the proof adduced at the
hearing was insufficient froma factual and | egal

st andpoi nt to support the Board's deci sion.

DOR S CONTENTI ONS

The taxpayer initially refused to provide incone and

expense information to the departnent so the DOR apprai sal



was conducted w thout such data. The inconme approach to
value, which is typically used in conmercial properties, was
based on conposite figures conpiled from the departnent’s
survey of Billings area commercial properties.

DOR Exhibit E shows the values that were enployed by
the departnent in constructing an inconme approach to value
for the subject property. The critical values developed in
the analysis are these: $8 per square foot rental rate
applied to the 34,496 sq. feet of the property for a total
potential gross inconme of $275,968. After an adjustnment for
vacancy (10% and expenses of $81,411 (approximately
33%there remains a total net income of $166,960. The
capitalization rate of 10.9% (Exhibits I and J) were then
applied to the net incone to arrive at a value indication
for the property of $1,531, 700.

Since the incone approach to value does not distinguish
between | and and inprovenents, it is necessary to “back out”
the value of the land for assessnent purposes. DOR Exhibit B
is a regression analysis of comercial land sales in the
Billings Heights: the first is an analysis of 5 commerci al
land sales from the Billings Heights area but not on Miin

Street; the second is an analysis of 11 land sales on Min



Street which is the location with the predom nant conmerci a

activity in Billings Heights. This conputer analysis shows
that the “base rate” value for comrercial property in the
Heights was $1.60 per square foot for the first 20,000
square feet, and $1.30 for the remainder of the property

Due to its location on Main Street, an “influence factor” of
275% was then applied to the subject property, resulting in
a total |and value of $1, 155, 331.

After the taxpayer filed an AB-26 petition, DOR
undertook a review of the |land value. Taxpayer pointed out
that the real property was a long, oblong lot with only the
front portion benefiting fromits proximty to Main Street.
In agreeing wth the taxpayer the departnment reduced the
“Main Street influence” by 50% (saying it applied to only
the front half of the lot) and calculated the new val ue of
the land at $575,564. DOR Exhibit H shows a diagram of the
| ot conpared to other commercial properties on Main Street,
and page three of the exhibit shows the calculation done to
arrive at the new val ue.

After the AB-26 process the values on the subject
property were as follows: ||and, $575,564; inprovenents,

$956, 136; total value for subject property: $1,531, 700.



These are the values that were considered by the Yell owstone

County Tax Appeal Board.

TAXPAYER S CONTENTI ONS

M . Pol pel ka appeared on behalf of his business entity,
Popel ka Enterprises LLC, and was assisted by M. Chuck Mrgan
of Billings. M. Popelka stated that he feels that his
shopping mall is unfairly being conpared by DOR to the *hot-
shot” new stores in the Heights, nanely Target and Wal-nmart.
The addition of these new stores has put himin a difficult
conpetitive position wwth these newer facilities, and sone of
his tenants want to be nearer to the area where the increased
commercial activity is taking place. M. Popelka states that
it is a nmuch nore difficult environment for him to attract
and maintain business for his mall and he is in a tough
mar ket for devel opi ng his busi ness.

M . Popel ka stated that the DOR can cone up with tables,
CALP nodels, and cap rates to prove just about anything, but
he has to deal on the ground and use “comobn sense”. His
“common sense” tells him that his business has suffered and
has not gained in value the way that DOR says that it has.

M . Popel ka and M. Morgan state that they are

requesting the value from the prior cycle which 1is



$1, 107, 600. They state that with the conpetitive climate in
Billings Heights, the shopping center is not worth any nore
than at the beginning of the period in 1997 and may in fact
be worth | ess. They enphatically reject the new val ue derived
by DOR and state that there is “no way” that the property
coul d have increased in value by over $400,000 during the six
years of the cycle.

BOARD S DI SCUSSI ON

This Board nust have a factual basis for any decision
that it renders; anything less is nerely conjecture and
i ndi vi dual opinion and would be found infirm by a review ng
court. Thus, this Board sorts through the presentations that
are made and tries to evaluate the factual information that
IS present ed.

In this instance the Departnent of Revenue has
submtted a nunber of exhibits to assist the Board in
determ ning whether the values presented to it are valid
indicators of market value. Exhibit E is a detailed
presentation of the calculation of the incone approach to
mar ket value enployed by the departnent in this instance.

VWil e one m ght quibble wwth sone of the figures used in the



nodel , it ~certainly renoves any nystery in how the
departnment arrived at the value it is presenting. Exhibit G
which is a confidential docunent, is a conputer-assisted
land pricing nodel (CALP). It shows the sales prices of
different commercial properties that were used to obtain the
| and val ues used by DOR It further delineates in a separate
docunent (Page 2 of the exhibit) the influence factor that
was used to value Main Street-Billings Heights commercial
property. As noted earlier in this opinion, during the AB-26
process the “influence factor” was reduced due to the fact
that taxpayer’s large lot was not entirely subject to the
Main Street influence. Exhibit H shows the taxpayer’s | ot
along with other comercial properties on Min Street-
Billings Heights and page 3 of the exhibit contains the re-
calculation of the land value for the AB-26. Exhibit 1,
anot her confidential docunent, presents the results of a
survey of commercial property in the Billings area. The
medi an figures fromthis survey were extracted to use in the
i ncome nodel and to develop the capitalization rate. Finally
the Board would note that Exhibit J, another confidentia
docunment, was submtted. This docunent analyzes the sale of

el even different comrercial properties in Yellowstone County



during the relevant period and supports the capitalization
rate used by the departnent in the inconme approach to val ue
used on the taxpayer’'s property.

In this Board’ s review of the entire evidence adduced
at the hearing, we are satisfied that the Departnent of
Revenue has net its burden of supporting and validating the
values it has used for the subject property.

CONCLUSI ON OF LAW

1. This Board has jurisdiction of the nmatter under appea
pur suant Section 15-2-301, MCA

2. §15-8-111 MCA. Assessnent - nmarket value standard -
exceptions. (1) Al taxable property nust be assessed
at 100% of its market value except as otherw se
provi ded.

3. The appeal of the Departnent of Revenue is upheld and
the decision of the Yellowstone County Tax Appeal Board
is accordingly nodified.
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ORDER

I T I'S THEREFORE ORDERED by the State Tax Appeal Board
of the State of Mntana that the subject property shall be
entered on the tax rolls of Yellowstone County by the |ocal
Department of Revenue office at a value of $1,531,700 for
tax year 2003, with $575,564 constituting the value of the
| and, and $956,136 constituting the value of t he
I nprovenents. The decision of the Yellowstone County Tax
Appeal Board is accordingly nodified.

Dated this 14'" day of January, 2005.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai r man

JERE ANN NELSON, Menber

JOE R ROBERTS, Menber

NOTI CE: You are entitled to judicial review of this O der
in accordance wth Section 15-2-303(2), MCA Judi ci al
review nmay be obtained by filing a petition in district
court within 60 days followng the service of this Order.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 14th day of
January, 2005, the foregoing Order of the Board was served on
the parties hereto by depositing a copy thereof in the U S

Mai | s, postage prepaid, addressed to the parties as foll ows:

Popel ka Enterprises LLC
P. O Box 50126
Billings, Montana 59105

M. Chuck Mborgan
1161 Trenton Street
Billings, MI. 59105

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, MI 59620

Ms. Dor ot hy Thonpson
Property Tax Assessnent
Depart nent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

M . El wood Hannah, Chairman

Yel | owst one County Tax Appeal Board
2216 Ceorge Street

Billings, MI. 59102

Ms. Vicki Nel son, Appraiser

Yel | owst one County Appraisal Ofice
175 N. 27'M St, Suite 1400

Billings, MI. 59107-5013

Donna Eubank
Par al ega
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