BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

SKALKAHO LODCE,
DOCKET NO.: Mr-2000-2
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)
)
)

OF THE STATE OF MONTANA,

ORDER and OPPORTUNI TY
FOR JUDI CI AL REVI EW

Respondent .

The above-entitled appeal was heard on August 6, 2002,
in the Gty of Mssoula, in accordance with an order of the
State Tax Appeal Board of the State of Mntana (the Board).
The notice of hearing was duly given as required by |aw

Skal kaho Lodge (the Taxpayer), represented by Elizabeth
A. O Halloran, Attorney, presented testinony through its co-
owner, Sandra M Rose, in support of the appeal. The
Departnent of Revenue (DOR), represented by tax counsel Mark

J. Prichard and Scott D. Hagan, presented testinony through

its witness, Sylvia Headley, Auditor, in opposition to the
appeal. In addition to testinony, exhibits were received in
evi dence.

Skal kaho Lodge is the appellant in this proceeding and,

therefore, has the burden of proof. Based on the evidence



and testinony the Board finds that the decision of the
Departnent of Revenue shall be nodified.

STATEMENT OF | SSUE

The issue before the Board is whether the Taxpayer’s
busi ness operations are subject to the Lodging Facility Use
Tax (accommodation tax) for the years 1995, 1996, and 1997.

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing thereon, and of the tinme and place of
the hearing. Al l parties were afforded requisite
opportunity to present evidence, oral and docunentary.

2. The Taxpayer is a licensed outfitter in Mntana and
was so during the tax years in question. This allows the
Taxpayer to provide outfitting services to custonmers in
Montana for fishing, big game hunting, bird hunting, use of
motorized and non-notorized watercraft, pack and saddle,
personal guide and transportation services. The Taxpayer
has been an outfitter for sone 30 years.

3. As part of its services offered to its custoners,
t he Taxpayer offers “package deals” that include food (three
nmeal s), | odging and guide service for one or tw hunters for
6- 7 days.

4. Lodging and food service is provided to the

Taxpayer’s custonmers at Skal kaho Lodge near Hamlton



Mont ana. Lodging and neals are provided in the nornmal
course of the Taxpayer’s business operations. The Taxpayer
al so has a private trout pond for sumer use.

5. Taxpayer’s commerci al i nsurance policies have
descri bed Taxpayer’'s business as “Bed and Breakfast” and
“Hotels and Motels (W o restaurant — up to 10 units).”

6. Shortly after Montana enacted the Lodging Facility
Use Tax (accomodation tax) in 1987, the Taxpayer’'s co-
owner, Ms. Rose, testified she contacted the DOR by
t el ephone. She was told, she testified, that outfitting
activities such as those described by the Taxpayer were not
subject to the accommodation tax. Accordingly, this tax was
not collected from the Taxpayer’s custoners. Sonme tine
passed and at the urging of her co-owner husband, M. Rose
Ms. Rose again contacted the DOR by tel ephone and was again

informed that the Taxpayer was not subject to the

accomodati on tax. This information was not reduced to
writing.
7. In June 1997, the Taxpayer received a “formletter”

from the DOR describing the Taxpayer’'s facility as a
“Lodging Facility”, although the Taxpayer’s nane was not
used. The letter stated, in part and in effect, that a
|l odging facility was subject to the accommodation tax if its

Average Daily Accomodations Charge (ADAC) was $21.84 or



nor e. The Taxpayer concluded its ADAC was |ess than that
sum Accordingly, since the Taxpayer concluded it was a
public lodging facility with less than the requisite ADAC
it was exenpt from collecting and paying the accommodation
tax. Therefore, the Taxpayer did not file accomobdation tax
returns or pay the tax on its 1995, 1996, or 1997 returns.

8. On May 6, 1999, the Taxpayer was informed by M.
Headl ey of the DOR that, based on information supplied by
the Taxpayer and upon her consultations with personnel in
the DOR she concluded that the Taxpayer’s business
operations were subject to the acconmmopdations tax and
assessnments were made for the years at issue.

9. The DOR s conclusions were based on its
assessnent that the Taxpayer’s facility was best described
as nore closely associated with the operation of a resort,
condom ni um i nn, dude ranch, or guest ranch facility rather
than activities associated in the operation of hotels,
not el s, host el s, public |odging houses, and bed and
breakfast facilities. The exclusion applicable to the
t axpayer’s business is to be determ ned by the length of the
rental period. If rented solely for 30 days or nore, an
exenption applies. Since the Taxpayer’'s rental periods are
for 6-7 days, the exenption does not apply and the Taxpayer

I's subject to the accommopdati on tax.



10. On June 26, 2000, the Hearing Exam ner before
the Ofice of Dispute Resolution of the DOR ruled in favor
of the DOR on all issues before it. The matter was
subsequently tinely appealed to this Board.

11. A hearing before this Board was held on August 6,
2002 in M ssoul a, Mntana.

TAXPAYER S CONTENTI ONS

The Taxpayer contends that its business operations are
those of a public |odging house and that since its ADAC was
| ess than the threshold anount for the years in question it
is not subject to the accommodation tax. In support of its
position the Taxpayer cites the formletter of June of 1997
addressed to a “Lodging Facility” and its insurance business
description as a “Bed and Breakfast” and “Hotels and Mdtels
(Wo restaurant — up to 10 units).” Further, the Taxpayer
contends the DOR told it twice in phone calls that it was
not subject to the accommodation tax and (apparently) should
be bound by such interpretation.

DOR S CONTENTI ONS

DOR contends that the business operations of the
Taxpayer are nost closely akin to those of a resort,
condom nium inn, dude ranch, or guest ranch facility and,
because the rental period is less than 30 days, are not

exenpt from the acconmopdation tax. The DOR refers to its



letter of June 1997 addressed to a “Lodging Facility” and
not to the Taxpayer by nane as nerely a “form letter” sent
to nunerous facility owners. The DCOR contends that the
i nsurance business description on Taxpayer’s insurance
policies as “Bed and Breakfast” and Hotels and Mdtels (wWo
restaurant — wup to 10 wunits)” are sinply descriptions
supplied by the Taxpayer to its insurer and in no way
bi nding evidence as to the real nature of the Taxpayer’s
busi ness operations. Finally, the DOR contends the rea
nature of the taxpayer’s business is not |odging but that of
an outfitter, lodging being a part of the business but not
the business as in a notel or hotel or bed and breakfast.
Al so, considering the occupancy for the years in question
the Taxpayer had nore than 10 units. The Taxpayer also
supplied neals consuned by their custoners including
breakfast, box lunch and famly style dinners.

BOARD S DI SCUSSI ON

The question to be decided is whether the Taxpayer is
best described as the operation of a resort, condom nium
inn, dude ranch or guest ranch facility rather than those
associated in the operation of a hotel, notel, hostel,
public |odging house, or bed and breakfast facility. The
|l odging activities performed by the latter group of

busi nesses are the primary focus of their business activity.



The lodging facilities of the Taxpayer are supplenental to
its outfitting business. This conclusion is buttressed by
the changes in the applicable Admnistrative Rules of
Montana that were subsequently adopted by the DOR in
Decenber of 1999. At that time the term “outfitting
facility” was added to AR M 42.14.102(2)(c) as included in
the definition of “resort, condomnium inn, dude ranch,
guest ranch, or outfitting facility.” Therefore, the length
of the rental period is the determning factor in deciding
if a resort, condom nium inn, dude ranch, or guest ranch is
the determnative factor in deciding if a resort,
condom nium inn or dude ranch is subject to the
accommodations tax for | odging. The testinony of Ms. Rose
was that the lodging facilities are not rented for 30 days
or nore but for 6-7 day periods, which is the duration of
nost hunts. Her testinony also reflected that rafting and
fishing activities are usually for one day only.
Accordingly, the Board finds that the Taxpayer’'s business
activities are those of a resort, condom nium inn, dude
ranch, or guest ranch and thus subject to the accomodati on
t ax.

Taxpayer Exhibit #4, dated January 6, 1999, is a

docunent prepared by the DOR asking the Taxpayer to provide



i nformati on to assi st t he DOR in cal cul ating t he
accommodat i ons t ax.

Taxpayer Exhibit #5, dated February 15, 1999, is a
docunent prepared for the DOR by the Taxpayer’s accountant.
This docunent was prepared in response to Exhibit #4.
Nowhere in the docunent 1S incone oOr Qgross receipts
addr essed. There are expenses listed totaling $7,999 for
year 1998, but no supporting docunentation was provided.
Nei t her the Taxpayer nor the DOR dispute that hunters pay a
package price depending on the nunber of days. |In addition
neither party disputes that hunters are provided |odging as
a part of the packaged hunt. The Taxpayer’s accountant
states in Exhibit #5, “.The final item requested concerns
the accommobdation tax. As stated at the audit, the taxpayer
charges a nom nal value for lodging. The clients pay for the
hunting experience not the | odging..”. Lodging is
undoubtedly a part of the hunting package and expenses
certainly are incurred with the lodging that is provided. A
prudent operator of this property or a |like property would
anticipate or build in incone associated to this portion of
t he package. The Board has been provided no credible
evi dence to support Exhibit #5.

ARM 42.14.105 Conbi ned Charges For Services, addresses

the varying nmethods that are used by the DOR to calcul ate



the tax when charges or services are conbined such as those
associated with the taxpayer’s facility. In calculating the
appropriate tax there nust be cooperation on the side of the
operator as well as the departnent. The DOR asserted that
they were not provided sufficient information.

ARM 42.14.110 Failure to Furnish Requested Information

(2) If areturnis not filed or information is not supplied,
the departnment wll estimate the tax from available
i nformati on. It is the Board s opinion that the DOR
calculated the tax based on the best information it had
avai lable at the tine. The Taxpayer did not convince this
Board that the DOR s nethod of <calculating the tax 1is
erroneous.

Ms. Rose testified that on two occasions she was told
by the DOR that the Taxpayer was not subject to the
accommodation tax. Unfortunately, this was never reduced to
writing.

Even so, it seens appropriate that a taxpayer should be
able to rely upon the advice of a governnent representative.
The Board determnes that the Taxpayer should not be

assessed penalties and interest.



CONCLUSI ONS OF LAW

1. §15-2- 302, MCA. Direct appeal from departnent

decision to state tax appeal board — hearing. (2)(a) Except

as provided in subsection (2)(b), the appeal is nade by
filing a conplaint wwth the board within 30 days follow ng
recei pt of notice of the departnent’s final decision.

2. Section 15-65-112, MCA. Montana Admnistrative

Rules require the owner or operator of a “lodging facility”
to collect the accommpdations tax from the users of the
|l odging facility, and report quarterly to the Departnent the
gross receipts collected during that quarter.

3. Section 15-65-101(4), MCA The term “facility”

includes a facility represented to the public as a hotel
nmotel , canpground, resort, dormtory, condom nium inn, dude
ranch, guest ranch, public |odging house, or bed and
breakfast facility. Owmers and operators of | odging
facilities are liable for all anpbunts required to be
col |l ected as accommodati on tax ARM 42. 14.102(3).

4. The appeal of the Taxpayer is hereby granted in
part and denied in part and the decision of the Departnent

of Revenue is nodified.
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ORDER

I T I'S THEREFORE ORDERED by the State Tax Appeal Board
of the State of Mntana that the subject assessnent shall be
nodified to reflect the renoval of interest and penalty
di scussed above.

Dated this 11lth day of Septenber, 2002.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai rman

JERE ANN NELSON, Menber

M CHAEL J. MJULRONEY, Menber

NOTI1 CE: You are entitled to judicial review of this Oder
in accordance wth Section 15-2-303(2), MCA Judi ci al
review nmay be obtained by filing a petition in district
court within 60 days follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 11th day
of Septenber, 2002, the foregoing Oder of the Board was
served on the parties hereto by depositing a copy thereof in
the U S. Mils, postage prepaid, addressed to the parties as
fol |l ows:

El i zabeth A. O Hall oran

M | odragovi ch, Dal e, Steinbrenner & Binney, PC
PO Box 4947

M ssoul a, Montana 59806-4947

Scott Hagen

Mark D. Pritchard

Tax Counse

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, MI 59620

Syl vi a Headl ey

Audi t or

Compl i ance, Val uation, and Resol ution Process
Mont ana Departnent of Revenue

1610 South 3'% Street West #105

M ssoul a, Montana 59801

Ji m Fai r banks

Regi onal Leader

Conmpl i ance, Val uation and Resol ution Process
Mont ana Departnent of Revenue

200 West Broadway

M ssoul a, Montana 59802- 4292

Del ores Cooney

Process Leader

Conmpl i ance, Val uation and Resol ution Process
Mont ana Departnment of Revenue

Sam W Mtchell Building

Hel ena, Montana 59620

DONNA EUBANK
Par al ega
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