BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

BRADLEY E. & PATRICI A A )
GARNI CK, )
) DOCKET NO.: PT-2003-67
Appel | ant s, )
)
-VS- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
THE DEPARTMENT OF REVENUE ) ORDER and OPPORTUNI TY
OF THE STATE OF MONTANA, ) FOR JUDI Cl AL REVI EW
)
Respondent . )

The above-entitled appeal was heard on April 20, 2004, in
the City of Philipsburg, Mntana, in accordance with an order
of the State Tax Appeal Board of the State of Mntana (the
Board). The notice of the hearing was duly given as required
by | aw.

Bradl ey Garnick, presented testinmony on behalf of the
taxpayers in support of the appeal. The Departnent of Revenue
(DOR), represented by Larry Barrett, Appraiser, presented
testinony in opposition to the appeal.

The duty of the Board is to determ ne the market val ue of
the taxpayer’s property based on the preponderance of the
evidence. The State of Mntana defines “market value” as MCA

§15-8-111. Assessment — market value standard — exceptions.



(1) Al taxable property nust be assessed at 100% of its
mar ket val ue except as otherw se provided. (2)(a) WMarket
value is a value at which property would change hands between
a wlling buyer and a willing seller, neither being under any
conpulsion to buy or to sell and both having a reasonable
know edge of relevant facts.

It is true, as a general rule, that the appraisal of the
Departnent of Revenue is presuned to be correct and that the
t axpayer nust overconme this presunption. The Departnent of
Revenue shoul d, however, bear a certain burden of providing
docunent ed evidence to support its assessed val ues. (Western

Airlines, Inc., v. Catherine M chunovich et al., 149 Mont.

347, 428 P.2d 3, (1967).

Based on the evidence and testinony, the Board finds that
the appeal of the taxpayer shall be granted and the decision
of the Granite County Tax Appeal Board shall be overrul ed.

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing, and of the time and place of the
heari ng. Al parties were afforded opportunity to

present evidence, oral and docunentary.



The property which is the subject of this appeal is
described as foll ows:

Land only described as Lot 25, conprising 4.12
acres, Phase 'V, Jericho Bay Subdi vi sion,
CGeorgetown Lake, County of Ganite, State of
Mont ana (Assessor | D nunmber 0001454673).

For the 2003 tax year, the DOR apprai sed the subject |and
at $135, 000.
The taxpayers appealed the DOR's value to the Ganite
County Tax Appeal Board (County Board) «citing the
followi ng reasons for the appeal, and requesting a val ue
of $80, 000:

M wife and | purchased lot 25 in the Jericho
Bay subdivision in March of 2002 for $73,000
from Bossard Realty, the developer of this
subdi vision. Wien we |ooked at the lot we
purchased, Bossard Realty also had Ilot 22
listed for $125,000 and Waley Realty had | ot
31 listed for $159,000. These lots ended up
selling for $125,000 and $150, 000 respectively
within several nonths of our purchase. The
reason the sane realtor advertised and sold us
our lot for so much less is that the front 2/3
of the lot is low wet ground and when the
property was subdivided, a drainage ditch was
put in that enpties onto our property from a
| arge settling pond located on lots 23 and 24.
The neighbors reported that this past spring

much of this area was under water. Another
factor is the land that actually borders the
| ake adjacent to our lot is owned by the Forest
Servi ce.



5. In its Decenber 13, 2003 decision, the County Board

deni ed the taxpayers’ appeal.

6. The taxpayers then appealed the County Board' s decision
to this Board on January 20, 2003, for the reasons stated
above in their appeal to the County Board.

STATEMENT OF THE | SSUE

The issue before the Board is the market value of the
subj ect property as of January 1, 2002, the base appraisal
date for the current appraisal cycle. The taxpayers are
requesting that their March 2002 purchase price of $73,000 be
given consideration as the market value for ad valorem tax
pur poses, including an arbitrary inflation factor of
approximately five percent per vyear, for a total requested

val ue of $80, 000.

TAXPAYER S CONTENTI ONS

The taxpayer asserts that the subject property is a case
where mass appraisal cannot address unique situations. He
introduced a series of photographs depicting the boggy nature
of the subject lot (Exhibit 7). In addition, Taxpayer’s
Exhibits 2-5 address sales information concerning the subject

| ot and nei ghboring | ots.



He also directed the Board' s attention to Section 15-8-
111, MCA, (Taxpayers’ Exhibit 1) which defines market value
as:

Market value is the value a which property would change hands between a

willing buyer and a willing sdller, neither being under any compulsion to buy or

to sell and both having reasonable knowledge of relevant facts.

M. Garnick testified that he purchased the subject
property for $73,000 in March of 2002 from Bossard Realty.
Bossard Realty was the devel oper of the subdivision in which
the subject lot is |ocated. In addition, Lot 22, Phase V,
Jericho Subdivision, Georgetown Lake, was listed for sale at
the time of the taxpayers’ purchase for $125,6000. Lot 22 sold
for $125,000 on July 31, 2002. Lot 31 in this subdivision was
listed for sale $159,000 and sold for $150,000 on June 10,
2002.

The subject lot is inpacted by the presence of a drainage
ditch leading froma settling pond |located on Lots 23 and 24.
This drainage ditch ends on the subject lot, inpacting two-
thirds of this |lot nearest to Georgetown Lake. Any
i nprovenents built on this lot would need to be constructed
towards the rear of the lot, away from the waterfront, and

nearest the road. Exhibit 7 shows the presence of standing



wat er, especially near the lake, on the subject lot and its
general state of “marshiness.” The |ake shore is very shall ow
and nmuddy. A dock cannot be constructed on the |ake frontage
and the only boat able to navigate to and from the shore of
the subject lot is a canoe.

In addi ti on, For est Service boundary del i neat es
government ownership of the land directly along the shoreline.

M. Garnick presented DOR appraisal records show ng that
Lot 31 (2.33 acres), which sold for $150,000 in June of 2002,
is appraised by the DOR at $90,475 (Exhibit 11). Lot 22,
approximately five acres, which sold for $125,000 in July of
2002, is appraised by the DOR at $155,075. (Exhibit 9) M.
Garnick points to the discrepancies between DOR appraised
value and actual sales price present in all three sales,
including the sale of the subject. In summary, M. @Grnick
contends that his purchase price, an arnmis |ength transaction
nmeeting the definition of market value per Section 15-8-111,
MCA, together with the negative inpacts of the soggy ground
caused, in part, by the drainage ditch ending on his property,
and related building restrictions, warrant a reduction to his

request ed val ue of $80, 000.



DOR S CONTENTI ONS

M. Barrett presented sales information (DOR Exhibit A)
pertinent to the valuation of the subject |ot. For
Nei ghborhood #02 B, in which the subject is |ocated, a base
size of one acre was established and a base rate of $57,000
for the first acre and $25,000 for any remaining acreage was
al so established. In support of these values, M. Barrett
presented data concerning vacant |and sales, maps show ng the
| ocation of the sales, tine adjustnents nade to the sales to
bring themto the base appraisal date of January 1, 2002, and
the statistical analysis undertaken by the DOR s CALP
(computer-assisted land pricing) nodel to determ ne the val ue
for the subject and its neighborhood. Nuner ous photos were
al so presented, showing the presence of the drainage ditch
di scussed by the taxpayer.

BOARD DI SCUSSI ON

ARM 42.20.454 provides that the DOR may use the actual
selling price of a property as a determ nant of its value for ad
val orem tax purposes. Neither party disputes that the
transaction in which the taxpayers acquired the subject |ot was

arms |ength. The record indicates that the subject is a



relatively inferior lot in relation to other lots in its
subdi vision and that fact is reflected in a | ower purchase price
and in that it was the last lot to sell. Its relative
inferiority is evidenced by its boggy nature, the undesirable
necessity of building away from the waterfront and near the
road, and the presence of a drainage ditch dunping into the
mddle to two-thirds of the |ot. The purchase took place in
March 2002, very near the DOR s base appraisal date of January
1, 2002 for the current cycle.

The Board will, therefore, adopt the taxpayers’ purchase
price of $73,000 as the market value of the subject lot for tax
year 2003.

In addition, the Board finds the subject CALP nodel rather
suspect in that it appears that large |ots are severely puni shed
with virtually no consideration given for economes of scale.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over this
matter. §815-2-301 MCA

2. §15-8-111 MCA Assessnment — market value standard -
exceptions. (1) Al taxable property nust be assessed at

100% of its market val ue except as otherw se provided.
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§15-2-301 MCA, Appeal of county tax appeal board
decisions. (4) In connection with any appeal under this
section, the state board is not bound by common |aw and
statutory rules of evidence or rules of discovery and may
affirm reverse, or nodify any deci sion.

It is true, as a general rule, that the appraisal of the
Department of Revenue is presuned to be correct and that
the taxpayer nust overcone this presunption. The
Departnent of Revenue should, however, bear a certain
burden of providing docunented evidence to support its

assessed val ues. (Western Airlines, Inc., v. Catherine

M chunovi ch et al., 149 Mont. 347, 428 P.2d 3, (1967).

42.20.454  CONSI DERATION OF SALES PRICE AS AN | NDI CATI ON

OF MARKET VALUE

The Board finds that the evidence presented supports its
conclusion that the decision of the Ganite County Tax
Appeal Board be overruled and that the appeal of the

t axpayers shall be granted.
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ORDER

| T I'S THEREFORE ORDERED by the State Tax Appeal Board of
the State of Montana that the subject |and shall be entered on
the tax rolls of Ganite County by the |ocal Departnent of
Revenue office at the value of $73,000, as determned by this
Boar d.

DATED this 26th day of April, 2004.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai r man
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JEREANN NELSON, Menber

JOE R ROBERTS, Menber

NOTICE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA. Judicial review may
be obtained by filing a petition in district court within 60
days followi ng the service of this Oder.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 26th day of
April, 2004, the foregoing Oder of the Board was served on
the parties hereto by depositing a copy thereof in the U S
Mai | s, postage prepaid, addressed to the parties as foll ows:

Bradl ey and Patricia Garnick
2505 Hi ghl and Bl vd.
Bozeman, Montana 59715

Ofice of Legal Affairs
Departnent of Revenue
M tchell Buil ding

Hel ena, MI 59620

Granite County Appraisal Ofice
County Court house
Phi |'i psburg, Montana 59858

St eve Neal

Chai r man

Granite County Tax Appeal Board
P. O, Box 460

Phi |'i psburg, Montana 59858

DONNA EUBANK
Par al egal
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