BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

MONTGOMERY CONSTRUCTI ON, DOCKET NO.: MI-1998-4

)
)
Appel | ant, )
)

-VS- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
THE DEPARTMENT OF TRANSPORTATI ON) ORDER and OPPORTUNI TY
OF THE STATE OF MONTANA, ) FOR JUDI Cl AL REVI EW

)

)

Respondent .

The above-entitled appeal was originally set for
hearing on Novenmber 2, 1999 in Lew stown, Montana. That
hearing was vacated at the request of the taxpayer
Mont gonery Construction

By order dated January 21, 2000, the Board notified
the parties that the appeal would be submtted on briefs
detailing the legal argunents. The briefing deadline was
March 24, 2000.

Upon receipt of simultaneous opening briefs and
response briefs from both parties, the Board determ ned that
the record contained insufficient information upon which to
reach a decision. The appeal was set for hearing on August
9, 2000 in Hel ena, Montana.

The above-entitled appeal <cane on regularly for



hearing on the 9th day of August, 2000, in the Cty of
Hel ena, Montana, in accordance with an order of the State
Tax Appeal Board of the State of Mntana (the Board). The
notice of the hearing was given as required by |aw

The taxpayer, represented by Jon d denburg,

attorney, and Larry Bowser, office nmanager, presented
testinmony in support of the appeal. The Departnment of
Transportation, repr esent ed by Ni ck Rot eri ng, staff

attorney; Connie O Connor, auditor; Robert Turner, bureau
chief; and Dennis Sheehy, supervisor of the conpliance
review and audit section, presented testinony in opposition
t hereto.

The Board allowed the record to remain open unti
Septenber 29 for the purpose of receiving post-hearing
briefs fromboth parties.

The Board having fully considered the  briefs,
testinony, exhibits, and all things and matters presented to
it by all parties, finds and concludes that the DOI has
satisfactorily denonstrated that the taxpayer has failed to
meet its obligation to maintain records adequate to docunent
the claimthat at |east sone of the taxable fuel in question
is not taxable.

Il



AGREED FACTS

1. Mont gonery Construction is a Mntana business
operating its principal place of business at 2255 U S
H ghway 191, at Hlger, Mntana. The taxpayer is a |licensed
special fuel user with |license nunber 01038150.

2. The Departnent of Transportation (DOT) had
previously conducted a fuel audit of the taxpayer’s records,
whi ch audit was conpleted on Cctober 17, 1996, for the audit
period of July 1993 to June 1996. An audit report was
prepared as a result of the audit.

3. The audit resulted in the DOl assessing the
sum of $31,165.97 plus interest due and owing from the
t axpayer

4. The taxpayer had requested an infornal
t el ephoni ¢ hearing before the adm nistrator of the DOT. M.
WIlliam Salisbury conducted said hearing and entered his
Fi ndi ngs of Fact, Conclusions of Law and Informal Hearing
Deci si on, dated June 10, 1998.

5. The taxpayer had also provided to the hearing
officer a conpilation of the contracts worked, the contract
nunber, the contract value, the days worked and whether the
taxpayer felt the job was taxable or not.

6. The DOT conpiled a fuel purchase sunmary



during the field audit.

7. From the additional information provided by
the taxpayer, the DOT, through MIlo Westburg, audi t
supervi sor, performed an analysis of the additional
information, and issued a subsequent report dated February
19, 1998.

8. The taxpayer provided its response to the
DOT" s February 19, 1998 report.

9. The taxpayer filed an appeal with this Board
on July 8, 1998.

10. The DOT filed its answer to the conplaint on
August 12, 1998.

STATEMENT COF THE | SSUES

1. Did Montgonery keep adequate records to show
the use of the subject notor fuels and whether they were
subject to tax? 2. Wre the projects questioned by the DOT
the type of projects in which the notor fuels tax is due and
oW ng?

Section 15-70-321 (1), MCA, provides:

Tax on special fuel and volatile
I'iquids. (1) The depart nent shal |,
under the provisions of rules issued by
it, collect or cause to be collected
from the owners or operators of notor
vehi cl es a tax, as provi ded in
subsection (2):
(a) for each gallon of undyed speci al
fuel or other volatile Iliquid



petroleum gas, of |l|ess than 46
degrees A P.1 (Anmerican petroleum
institute) gravity t est when
actually sold or wused to provide
not or power to operate notor
vehi cl es upon the public roads and
hi ghways of this state;

(b) for each gallon of special fuel or

ot her vol atile ['iquid, except
[iquid petroleum gas, of |ess than
46 degr ees AP.I. (Ameri can

petroleum institute) gravity test
when actually sold or used in

not or vehi cl es, not ori zed
equi pnent and t he i nt er nal
conbusti on of any engi nes,

i ncluding stationary engines, used
in connecti on Wi th any wor k
per f or med under any contracts
pertaining to the construction,
reconstruction, or inprovenent of
any highway or street and their
appurtenances awar ded by any

public agenci es, i ncl udi ng
federal, state, county, munici pal
or ot her political
subdi vi si ons; ( Enphasi s suppl i ed)
and

(c) for each gallon of dyed special
fuel delivered into the fuel

supply tank of a diesel-powered
hi ghway vehi cl e, regardl ess of
wei ght, operating upon the public
roads and hi ghways of this state.

(2) The tax inposed . . . is 27 %
cents per gallon.

Section 15-70-323, MCA, provides:

Speci al fuel user’s records. (1)
Every special fuel user and every

person i nporting, manuf act uri ng,
refining, dealing in, transporting, or
storing special fuel in this state
shal | keep records, receipts, and

invoices and other pertinent papers



that the departnment may re
shal |l produce them for the
of the departnent at any ti
t he busi ness hours of the day.
ARM 18.10.324 provides qgui
keeping requirenents relating to speci al

TRIP AND FUEL CONSUMPTI ON

quire and
I nspection
me during
delines for

fuel s tax:

RECORDS

(1) Every special fuel user subject to
15-70-302, MCA, nmust maintain a record
of all trips nade by each vehicle in
connection with the special fuels used.

QOperating records nust detai
and points of beginning and

the date
endi ng of

each one way trip; proper designation
of highways of operation, total mles

travel ed; purchase of speci al
vehicles show ng quantity,

fuel into
date and

| ocation received during each trip.

The average mles per gallon

(anmpg) of

each vehicle nust also be determn ned.

Al l operating information

conpiled separately for eac
during the cal endar nonth.

(2) Supporting docunents,
bills of lading, tinme sheets,
trip logs, manifests, weight

nmust be
h vehicle

such as
driver’s
or scale

ti ckets, odoneter readings, and revenue

records, nust be retained
pur poses.

for audit

(3) Every special fuel user subject to
15-70-302, MCA, operating a vehicle

equi pped wth an appar at

us whi ch

permts the consunption of special fuel

must maintain a record,

i nvoi ces of all special fue
placed into the special fu
tank of each vehicle.

i ncl udi ng
used and
el supply

record



TAXPAYER S CONTENTI ONS

The taxpayer (hereinafter Mntgonery), as part of
its normal business operations, crushes, stockpiles, and
occasionally spreads and |ays gravel for public and private
entities. |In these operations, Mntgonery uses special fue
that is taxable as defined in Section 15-70-301, MCA
Special fuel is those conbustible gases and |iquids comonly
referred to as diesel fuel.

Mont gonery disputes the DOl contention that it
kept inadequate business records needed to conplete reports
required by the DOT for its fuel tax. From the DOT hearing
exam ner’s findings of fact, the DOl found that there were:
“(1) inconplete dispersal records; (b) no beginning and
ending inventory on refunds clained; and (c) no mleage
records or odoneter readings.”

Mont gonmery tracks all fuel purchases, dyed and not
dyed. It also tracks the amount of fuel used on each job
the machinery used on each job, and the hours of the
machi nery used on a daily basis. The drivers of the conpany
keep track of the amount of on-road highway mles they drive
in connection with each job. By taking the total fuel, the
gross fuel usage on each job, the hours, the figures for the
fuel wused on-highway, and conparing the sanme, the conpany

records show how much taxed fuel is used.



Larry Bowser, the office nanager, keeps the
records as he was instructed by the Departnent of Revenue as
aresult of a prior audit.

A mpjor factor in the dispute that led to the
subj ect assessnent is that the DOT finds Montgonery' s record
keeping system to be “less than fair.” (Connie O Connor
testinony, State Tax Appeal Board hearing, August 9, 2000).
The DOI' has assuned that Montgonery does not have the
records to support its position. This is especially true
regarding the fuel purchase invoices. Since the invoice
does not state whether the fuel was for taxable or non-
taxabl e uses, the DOTl sinply assuned that it was used for
t axabl e purposes.

Mont gonmery asserts that it can, and did, account
for the purchases on a job by job basis. Mont gonery knows
whether the job itself was for a taxable or a non-taxable
use of fuel. Mont gonery keeps track of the taxable uses of
fuel and from that can determ ne what anounts are non-
t axabl e uses.

Mont gonmery contends that the DOT should devel op
standardi zed forns containing the desired record keeping
requi renents for all of the fuel reporting. If it had done
so, the confusion existing in this mtter would not be

present .



A second area of dispute is whether many of the
j obs and fuel usage have occurred on taxable or non-taxable
proj ects. The jobs and usage in question concern gravel
crushing jobs that were perforned by Mntgonery for various
county governnents. The DOT has incorrectly assunmed that
all of these jobs and usages are taxable. Mont gonery
contends that neither the DOT nor this Board can make the
assunption that all of the gravel crushed by Montgonery was
used on public roads and hi ghways. Rat her, gravel is often
used for buildings, parking areas, and other uses by the
counti es. When bids for the crushing jobs are bid and
awar ded, Montgonery has no idea as to what use the gravel
may be put by the county. It is customary in the industry
for the bid specifications to indicate whether the job wll
be taxable or non-taxable. The taxable jobs are | abeled as
such by Mntgonery, the requisite records are kept, and the
fuel taxes are accounted for and paid. The anount of these
taxes are very inportant and relevant to the bid anount
submtted by Montgonery as they directly affect any profit
Mont gonery may nake on the job.

The Board received the taxpayer’'s post-hearing
brief on Cctober 2, 2000. On the issue of whether or not the
t axpayer kept adequate records to show the use of the notor

fuel s and whether it was subject to tax, M. O denburg again



stated that M. Bowser received his instruction on adequate
record keeping from Departnment of Revenue auditors. To then
be told by Departnent of Transportation auditors that this
method is inadequate is “very frustrating.” Mont gonerty
asserts that it should be able to rely upon instructions
from one state agency in the face of allegations from
another state agency that the suggested nethods are
i nadequat e. \V/ g O denburg reiterated the taxpayer’s
contention that the DOl should establish prescribed forns
whi ch denonstrate exactly what sort of information it is
| ooking for regarding the subject taxes.

The primary issue, in Mntgonery’'s view, is the
di sagreenent over what jobs are taxable. The questioned
jobs related nostly to gravel crushed and stockpiled. There
are multiple uses for crushed gravel. The DOT’s assertion
that, since one possible use for crushed gravel is for the
construction of public roadways, the questioned jobs nust
all be assuned to be taxable |obs. Exhibit A to the
t axpayer’s post-hearing brief is a listing of jobs perforned
during the tinme period between the third quarter of 1993
through the second quarter of 1996, along with a brief
description of the job and the nunmber of gallons of special
fuel wused. The taxpayer asserts that all of the fuel

referenced on Exhibit A is non-taxable due to its
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i nvol venent only in crushing and stockpiling gravel and not
in the construction of public roadways. The taxpayer argues
that the DOT did not prove the jobs were taxable. The only
way to tell if all of the material crushed is ultimtely
used in a taxable manner is to require the counties or other
subdi visions to account for every truck load of material; an
i npossi bl e task.

Mont gonery states that nost of the contracts into
which it enters have a clause describing whether the job is
t axabl e or not. Mont gonery should be able to rely on the
counties or other entities to specify if the job is taxable
or not. “After all, those counties are the ones who know
what the ultimte use of the material is to be.” (Taxpayer’s
post-hearing brief, page six.)

Mont gonery argues that the DOI assertion that the
it should have |earned, through a previous audit related to
the “Jardine” project, how to track gallons of fuel used to
determine its tax liability is irrelevant. The Jardi ne
project involved gravel hauled and actually placed upon a
r oadway. “The projects here did not inprove any public
ri ght-of-way, road, highway or street. The county projects
here were for crushing and stockpiling only, and there was
no placing of the material on a roadway.” (Taxpayer’s post-

hearing brief, page six.)
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In summary, Montgonery contends that its records
do docunent beyond the “satisfactory evidence” |evel, and
that it has conplied with the |laws and regul ati ons regardi ng
record keeping and paynent of the special fuels tax. It has
performed this accounting function in the manner instructed
by the DOT.

DOT" S CONTENTI ONS

Montgonery is involved in various construction
projects statewide in Mntana and, under its special fuel
user’'s permt, would be subject to filing and payi ng notor
fuel taxes.

In the course of performng its duties, the DOT
performed an audit of Montgonery for the tinme period July 1,
1993 to June 30, 1996. As a result of that audit, the DOT
believed there were unpaid notor fuels taxes, particularly
in the area of special fuels (diesel) and assessed taxes in
t he amount of $30,7171.51, together with interest due in the
amount of $11, 587. 41. The matter has been tel ephonically
heard before a DOl hearing examner and no substantial
change in the audit assessnment occurred.

The DOT contends that the majority of the projects

upon which Mntgonmery worked during the audit period
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required taxes to be paid in view of the definition of
public roads contained in Section 15-70-301 (5), MCA

Public roads and highways of this state
means all streets, roads, highways, and
rel ated structures:

(a) built and mai nt ai ned W th
appropri ated f unds of t he Uni ted
States, the state of Montana, or any
political subdivision of the state;

(b) dedicated to public use;

(c) acquired by em nent domain; or

(d) acquired by adverse use by the
public, jurisdiction havi ng been
assumed by the state or any politica
subdi vi sion of the state.

Further, ARM 18.10.103 indi cates that:

(1) Streets, roads, highways, alleys,
county roads, county gravel r oads,
forest services roads (except forest
service developnent roads) and their
related structured are accepted as
public roads as defined in 15-70-301,
MCA. A public road may be under new
construction, reconstruction,
rel ocation, or repair, even though it
is not recognized as part of the
mai nt ai ned hi ghway system

ARM 18.10.104 specifies that the use of special
fuel on these public roads requires the paynent of tax “when
consuned in the operation of a notor vehicle upon public
roads or the rights-of-way of which are owned by the state,

county, nunicipality, or other governnmental agency regardl ess

of who perforns the maintenance thereon.”
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There is no exenption from the tax for performng
work on public projects unless it is clearly off-road use
(ARM 18.10.202) This rule also specifies that “each speci al
user, except those covered under 15-70-362, MCA  nust
mai ntai n adequate records of the operations off the public
roads, the mles traveled, and the special fuel wused to
establish that the special fuel user is entitled to the
credit for off public road use of such fuel.” Unless
Mont gonmery can denonstrate, through adequate records, the
exi stence of off-road usage, the mleage is taxable.

ARM 18.10. 234 (2) provides authority for the DOT to
determ ne a special fuel user’s tax liability in the absence
of adequate records by estimating “the mles traveled,
speci al fuel purchases, and average mles per gallon. These
estimates wi Il be based, whenever possible, on records for a
portion of the operations of the special fuel user’s vehicles
consum ng special fuels or other available infornmation
indicating fuel usage by the vehicles for which reports are
bei ng nmade. In those cases where the records are not
adequate to verify the average mles per gallon (anpg)
reported and the average cannot be estimated, an anpg
specified in (4) will be used.”

Mont gonery nmade the erroneous assunption that,

since the bid instructions for certain small projects at the
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| ocal level did not indicate that all fuel taxes, unless off-
road, are assessed and to be paid to the state, the tax was
not due. Montgonery has been a |icensed special fuel user in
Montana for many years and should clearly know by now that
the taxes are due on all public works projects.

The DOT has re-exam ned the situation and has tried
to adjust, where applicable, for those projects that were
clearly not public works and has given Mntgonery off-road
use credit.

The DOI's post-hearing brief, received by this
Board on Septenber 8, 2000, reiterated 1its argunents
di scussed above: The adm nistrative rules require specia
fuel users to maintain adequate records. The nere failure to
mai ntain adequate records would, in and of itself, be
sufficient to support the assessnent nade by the DOTI. The
DOT went further and ascertained that the construction
projects listed in Exhibit A to its post-hearing brief were
ones which the DOT believed, under statute and adm nistrative
rules, to be taxable.

The DOI's post-hearing Exhibit A is a docunent
prepared by Connie O Connor, the DOT auditor who testified on
behal f of the DOT at the hearing before this Board. Exhibit
A indicates the projects by nane, owner of the project, and

the gallons used that the DOR believes are taxable:
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Montgomery Construction
Prapared by Cannse Q' Connar

State
Slale
County
State
Trucks
State
City
County
County
Caunty
County

Privale
Frivate
Private
Private
Private
City

Private
Private
Frivate
Private
Private
Private
Frivate
Private
Private
Private
Private
Private
Private
City

Project

Bear Creek Job

Big Spring Job

Hill County

Maita Job

Murray Job PST - Trucks
Morth Job

Park City

Park County
Stillwater
Sweelgrass
Sweetgrass Trucks
Zartman Stockpile
Use Mot Documented

Tax Due Does Mot Include Interest
Unsuppored Tax Refunded
Total Due Does Not Include Interest

Project

Armow Creak

Blue Range
Crazy Min Ranch
Deer Field Colony
Dremaux

Great Falis
Hassler
Hogenson

Kolar

Lahigh Windham
Maiden
Marysville

Plonski

Foyal Teton

RY Log Roads
Sage

Spring Cresk
Tegarm

Utica Mine Raclamation
Woelf Point Landfill
Unknown Lise

Total Gallons Purchased

Gallans
17,000
2,451
4 302
1,539
713
28,689
1,400
2,479
4165
1.358
187
235
99,656
165,264

§ 21808.70
§ B.808.81
$§ 30,7117.51

Gallons
7,565
1,848
2514
5,543
1,175

15,265
1,028
1,378
2,104
2.404
2.155
1,008

TBO
3.048
4,983
1.010
G994

BE1
950

4 862
42 G849
104,362

269,626
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Taxed
Taxed
Taxed
Taxed
Taxed
Taxed
Taxed
Taxed
Taxed
Taxed
Texed
Taxed
Taxed

Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed

Mot Tawed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed Per Administrative Hearing
Mot Taxed

Mot Taxed Per Administrative Hearing
Mol Taxed Per Administrative Hearing



The DOTI' contends there are a total of 165,264
gallons of fuel wused on these projects, and undocunented
fuel use that should be taxed because the fuel was not used
of f - r oad. In addition to the taxes not paid, there is an
unsupported tax refund issue of $8, 808. 81. Taken toget her
the total tax due at the time of assessnent in 1997 is
$30, 717. 51. That anount, including interest, has grown to
t he anobunt of $49, 795. 85.

BOARD S DI SCUSSI ON

There is a sizeable assessnent at issue here and
the Board is painfully cognizant of the fiscal obligation
t he taxpayer is facing.

The Board is fairly certain that is reasonable to
suspect that at |east sone of the fuel referenced in Exhibit
A of the taxpayer’s brief was for off-road, or non taxable,
consunpti on. However, it appears that the dilemma facing
the DOT is present in the record before this Board: |[|ack of
substantial and credi bl e evidence.

Therefore, the Board finds that the DOl has
satisfactorily denonstrated that the taxpayer has failed to
meet its obligation to maintain records adequate to docunent
the claimthat at |east sone of the taxable fuel in question

is not taxable.
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There is no exenption from the subject tax for

perform ng work on public projects unless it is clearly off-

road use. (ARM 18. 10. 202) This rule also specifies that
“each special wuser, except those covered under 15-70-362,
MCA, nust maintain adequate records of the operations off
the public roads, the mles traveled, and the special fuel
used to establish that the special fuel user is entitled to
the credit for off public road use of such fuel.”

The DOI's admnistrative rules (ARM 18.10.323)
provi de guidance on how to maintain the required operating
records in connection with special fuel used: “QOperating
records nust detail the date and points of beginning and
endi ng of each one way trip; proper designations of highways
of operation, total mles traveled;, mles traveled in each

state; and a conplete listing of all purchases of special

fuel into vehicles showng quantity, date and |ocation
received during each trip. The average mles per gallon
(anmpg) of each vehicle nust also be determ ned. Al |

operating information nust be conpiled separately for each
vehi cle during the cal endar nonth.”

ARM 18.10. 234 (2) provides authority for the DOT to
determ ne a special fuel user’s tax liability in the absence
of adequate records by estimating “the mles traveled,

speci al fuel purchases, and average mles per gallon. These
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estimates wi Il be based, whenever possible, on records for a
portion of the operations of the special fuel user’s vehicles
consumng special fuels or other available infornmation
indicating fuel usage by the vehicles for which reports are
bei ng nade. In those cases where the records are not
adequate to verify the average mles per gallon (anpg)
reported and the average cannot be estimted, an anpg
specified in (4) wll be used.” The Board finds that the DOT
has estimated the subject tax liability in the present case
in accordance with its adm nistrative rul es.

In addition, the Board finds it reasonable to
expect the taxpayer to ascertain the tax consequences of
every job for which it bids. It is not reasonable or prudent
busi ness practice to assunme there wll be no special fuel tax
l[tability if a contract is silent on that issue. The Board
wonders how t he taxpayer can prudently submt a bid for a job
if it is unaware of all of the financial obligations it is
undertaking if the bid is awarded to Montgonery.

The appeal of the taxpayer is denied and the
deci sion of the Department of Transportation is affirned.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over
this matter. 815-2-302 MCA

2. 815-70-111, MCA. Judicial review and appeals.
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Any final witten determnation by the director of the
departnment of transportation wunder this chapter my be
appealed to the state tax appeal board which may, upon the
record of a hearing, affirm nodify, or reverse the decision
of the departnent.

3. ARM 18.10.104 specifies that the use of specia
fuel on public roads requires the paynent of tax “when
consuned in the operation of a notor vehicle upon public
roads or the rights-of-way of which are owned by the state,
county, nunicipality, or other governnental agency regardl ess
of who perforns the maintenance thereon.”

4. ARM 18.10.202 specifies that “each special user

except those covered under 15-70-362, MCA, nust maintain

adequate records of the operations off the public roads, the

mles traveled, and the special fuel used to establish that

the special fuel user is entitled to the credit for off

public road use of such fuel.” (Enphasis supplied.)

5. The appeal of the taxpayer is hereby denied
and the decision of the Departnment of Transportation is
af firnmed.

11
11
11
11
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ORDER

IT IS THEREFORE ORDERED by the State Tax Appeal
Board of the State of Mointana that the subject taxes are due
and properly ow ng.
Dated this 4th day of Cctober, 2000.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai r man

JAN BROMWN, Menber

JEREANN NELSON, Menber

NOTI CE: You are entitled to judicial review of this O der
in accordance wth Section 15-2-303(2), MCA Judi ci al
review nmay be obtained by filing a petition in district
court within 60 days follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 4th
day of October, 2000, the foregoing Oder of the Board was
served on the parties hereto by depositing a copy thereof in
the U S. Mils, postage prepaid, addressed to the parties as
fol |l ows:

Jon A. A denburg
Attorney at Law

505 West Main Street
Suite 309

Lew st own, Montana 59457

Nick A. Rotering

Legal Services

Mont ana Departnent of Transportation
P. O Box 201001

Hel ena, MI' 59620- 1001

DONNA EUBANK
Par al egal
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