BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

TSI, INC., DOCKET NO.: CT-2003-1
TSI LEASI NG, | NC DOCKET NO.: CT-2003-2
CONSULTI NG ASSOCI ATES, | NC., DOCKET NO.: CT-2003-3
M CORP & SUBSI DI ARI ES DOCKET NO.: CT-2003-4
Appel | ant s,
-VS- FACTUAL BACKGROUND,

CONCLUSI ONS OF LAW
ORDER and OPPORTUNI TY
FOR JUDI CI AL REVI EW

THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA,

Respondent .

The above-entitled appeal was heard on March 29, 2004,
in the Gty of Helena, in accordance with an order of the
State Tax Appeal Board of the State of Mntana (the Board).
The notice of hearing was duly given as required by |aw

M. Paul MCann of Geat Falls (taxpayer) appeared on
behalf of hinself and the corporate entities involved in
these appeals. M. MCann is a principal stockholder in each
of the ~corporate entities involved in these conbined
appeal s. The Departnent of Revenue (DOR), represented by tax
counsel Brendan Beatty, presented testinony through its

W tness, Melissa Kopps, Auditor, 1in opposition to the



appeal . In addition to testinony, exhibits were received in
evi dence.

The corporations noted above are the appellants in this
proceedi ng and, therefore, have the burden of proof. Based
on the evidence and testinony the Board finds that the
deci sion of the Departnment of Revenue is affirned.

STATEMENT OF | SSUE

At the outset of the hearing the taxpayer infornmed the
Board that he wi shed to delete fromthe appeal certain of
t he adjustnents nmade by the departnment to the various
corporation returns, in order to focus the appeal on the
gifts which were made to the Paul J. McCann Foundati on.
Consequently, the taxpayer did not present any testinony in
support of his appeal of the TSI Leasing (CT-2003-2) and
Consul ting Associ ates, Inc.(CT-2003-3)appeals. That portion
of the appeals by TSI, Inc and M Corp & Subsidi aries which
did not relate to a charitable gift to the Paul J. MCann
Foundati on were al so unsupported by taxpayer testinony.

The issue on which the taxpayer presented his testinony
and argunent in this appeal is the tax credit clainmed by M

Corp & Subsidiaries for tax year ending 1998 in the anount



of $10,000; and the tax credit claimed by TSI, Inc. in the
amount of $10,000 for tax year ending 1997.

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing thereon, and of the tinme and place of
the hearing. Al l parties were afforded requisite
opportunity to present evidence, oral and docunentary.

2. The Taxpayer is a principal stockholder in both
TSI, Inc. and M Corp and Subsidiaries which are involved in
this appeal. Both of these corporate entities clained the
50% credit for a charitable contribution to the Paul J.
McCann Foundation. However, the Paul J. MCann Foundation is
not a “qualified endowrent” pursuant to Section 15-30-165,
Mont ana Code Annot at ed.

3. The Paul J. MCann Foundation in turn nade a
donation to the University of Mntana Endowrent Fund, and
t hat entity wuld satisfy the “qualified endowrent”
requirenent found in Mntana law. Both the taxpayer and
departnment agree that the Paul J. McCann Foundation could
qualify for the tax credit, but as a 501(c)(3) entity it
woul d be of little value to the foundation.

TAXPAYER S CONTENTI ONS




Taxpayer basically concedes that the “letter of the
law’” was not followed in this case, but argues that form
should not be allowed to override the substance of the
transaction. The substance of the transaction, in his view,
is that the University of Montana Foundation, a qualified
endownent under Montana |aw, ultimately received the
charitable contribution. The Paul J. MCann Foundation was
merely a pass-through entity, and is irrelevant to the true
transaction. Taxpayer argues that the true transaction here
was a charitable gift from M Corp and TSI to the University
of Mntana Foundation, and that this transaction would
qualify as a credit under Mntana | aw.

DOR S CONTENTI ONS

DOR contends that the requirenents to qualify for a
charitable tax credit under Mntana |law nust be strictly
conplied wth. As such, this transaction does not qualify
due to the initial transfer to the Paul J. McCann
Foundation, that does not neet the test of a “qualified
endowrent” wunder Section 15-30-165, MCA. The fact that the
Paul J. MCann Foundation in turn nmade donations to a
qualified entity (the University of Mntana Foundation) does

not heal the fatal breach of the initial transaction.



BOARD S DI SCUSSI ON

The issue the Board nust resolve is whether the
contributions involved in these two instances can qualify as
a charitable contribution under Mntana law in order to
obtain the tax credit provided in Section 15-31-161, MCA
Montana law is clear that the recipient entity nust be a
“qualified endownent” as defined in Section 15-30-165. Both
sides to this appeal basically agree, and this Board finds,
that the Paul J. MCann Foundation is not such an entity.
But taxpayer argues that we should | ook beyond this initial
transaction and see that the wultimate recipient of the
contributions was a qualified endowrent, namely the
University of Montana Foundation. Wile this argunent holds
sone appeal to the Board, the Board can find no basis in |aw
for arriving at such a legal conclusion. The law in Mntana
is really quite clear that the recipient of a contribution
must qualify under the strict terns of a *“qualified
endowrent.” The Board feels it has no discretion to hold

ot herw se.

CONCLUSI ONS OF LAW

1. 815-2-302, MCA. Di r ect appeal from departnent

decision to state tax appeal board — hearing. (2)(a) Except

as provided in subsection (2)(b), the appeal is nade by
filing a conplaint with the board within 30 days follow ng

recei pt of notice of the departnent’s final decision.



2. Section 15-30-165(2)(a), MCA “Qual i fied endowrent”

means a permanent, irrevocable fund that is held by a
Mont ana i ncorporated or established organization that (i) is
a tax-exenpt organization under 26 U S.C. 501(c)(3)

3. Section 15-31-161, MCA (1997) A corporation is

allowed a credit in an anmount equal to 50%f a charitable
gift against the taxes otherwi se due under 15-31-101 for
charitable contributions made to a qualified endowrent, in
15- 30- 165.

4. The appeal of the Taxpayer is hereby denied in
part and the decision of the Departnment of Revenue is

uphel d.

CRDER

IT IS THEREFORE ORDERED by the State Tax Appeal Board
of the State of Mntana that the adjustnments to the tax
returns involved in these appeal s shall be inplenented.

Dated this 5th day of April, 2004.

BY ORDER OF THE
STATE TAX APPEAL BQOARD



( SEAL)

GREGORY A. THORNQUI ST, Chai r man

JERE ANN NELSON, Menber

JCE R ROBERTS, Menber

NOTI CE: You are entitled to judicial review of this Oder
in accordance wth Section 15-2-303(2), MCA Judi ci al
review may be obtained by filing a petition in district
court within 60 days follow ng the service of this O der.

CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 5th day
of April, 2004, the foregoing Order of the Board was served
on the parties hereto by depositing a copy thereof in the
US. Mils, postage prepaid, addressed to the parties as
foll ows:

Consul ting Associ ates, Inc.
Attn.: Paul MCann

PO Box 2422

G eat Falls, Montana 59403



M Corp & Subsidiaries
Attn.: Paul MCann

PO Box 2249

G eat Falls, Mntana 59403

TSI Leasing, Inc.

Attn.: Paul MCann

PO Box 2249

Geat Falls, Montana 59403

TSI, |nc.
Attn.: Paul MCann
PO Box 2249

Geat Falls, Montana 59403

Mel i ssa Kopp

Busi ness & I ncone Taxes Dvision
| ncone & Wt hhol di ng Tax Bureau
Depart nent of Revenue

PO Box 5805

Hel ena, Mont ana 59604- 5805

Brendan Beatty

Tax Counsel

Legal Services

Depart ment of Revenue

PO Box 1712

Hel ena, Montana 59604- 1712

DONNA EUBANK
Par al egal
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