BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

CYNTH A E. TAYLOR
DOCKET NO.: SPT-2001-2

Appel | ant,

)

)

)
- Vs- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
) ORDER and OPPORTUNI TY
)
)
)

FOR JUDI CI AL REVI EW

THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA,

Respondent .

The above-entitled appeal was heard on February 8, 2002,
in the Cty of Hamlton, in accordance with an order of the
State Tax Appeal Board of the State of Mntana (the Board).
The notice of the hearing was duly given as required by | aw.

Cynthia E. Taylor (the Taxpayer) presented testinony in
support of her appeal. The Departnent of Revenue (DOR),
represented by Jim Fairbanks, Regional Lead, Debbie Reesman,
Unit Manager and Dennis Vick, Custoner Assistance, presented
testinmony in opposition to the appeal. In addition to
testinmony, exhibits were received in evidence. Ms. Taylor is
the appellant in this proceeding and, therefore, has the burden

of proof. Based on the evidence, this Board finds as foll ows:



STATEMENT COF THE | SSUES

There are two issues before the Board. The first is
whet her the Taxpayer actually filed an application for property
tax assistance for 2001. Secondly, was the DOR correct in
denying the Taxpayer’'s filed form of application for such
assistance based on the failure of the Taxpayer to tinely
supply vyear 2000 inconme information and failure of the
residential occupancy requirenments pursuant to Sections 15-6-
134 (1)(c) and 15-6-191, MCA

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing hereon, and of the tinme and place of the
heari ng. Al'l parties were afforded the opportunity to present
evi dence, oral and docunentary.

2. The Taxpayer signed and dated her application titled
“Application For Property Tax Assistance Prograni on March 7,
2001.

3. The application is stanped “Received’” on what appears to
be March 13.

4. The DOR denied the Taxpayer’s request in witing stating,
“No inconme provided as of 6/15. Does not appear to neet
occupancy reqg. for this year”.

5. The Taxpayer appealed that decision to this Board on July

7, 2001 which was received by the Board on July 16, 2001.



TAXPAYER S CONTENTI ONS

The Taxpayer contends that she filed the application for
property tax assistance, tinmely supplied the financial
information required and conplied with the statutory occupancy
requirenents. In support of her contentions the Taxpayer
offered the follow ng testinony and evi dence.

As stated in the MONTANA DEPARTMENT OF REVENUE APPLI CATI ON
FOR PROPERTY TAX ASSI STANCE PROGRAM form PPB-8 (Rev 11/00) it
must be returned to the local DOR field office by March 15'" or
no reduction could be allowed. The Taxpayer signed and dated
her application on Mrch 7, 2001. She included her social
security nunber, phone nunber and other information but did not
include total annual income information as outlined on the
form She returned the signed application to the local DOR
field office and it was date stanped as “Received” on what
appears to be Mirch 13, 2001. A yellow sticky note was
attached to the incone information section of this form stating
“Need Incone.” Also attached was another yellow note from Ms.
Taylor stating “Income information to be given upon conpletion
of tax return (self-enployed).”

The Taxpayer testified that this application had been
filed as she had done since first requesting property tax
assistance in 1992 and each year thereafter. Each year she

filed the signed form witing on the form that financial



information would be supplied as soon as her accountant
conpl eted her tax return. For those years her tax return was
not conpleted until sonetinme after April 15 and at |east in one
year not until August. Each year she or her accountant would
send or take a copy of her tax return to the |ocal DOR office
where DOR personnel would take the information from Schedule C
and wite the required information on her application and each
year until 2001 this procedure had been approved and property
tax assi stance provided.

The Taxpayer stated DOR enployees told her she nust be
careful to return the signed application by March 15 of each
year but she could supply the financial information when it was
available, i.e. when her tax return was prepared. The Taxpayer
presented testinony of a wtness who said she had used the sane
procedure for the past several years. The Taxpayer was al so
called by DOR personnel remnding her to supply this
i nformation. She intended to follow the sane procedure in
2001, however, she received a letter dated May 2, 2001 fromthe
DOR saying the financial information nust be received within 10
days (or other arrangenents nade) or it would be “necessary” to
deny the application. She replied that she would have her
taxes done by the end of June but DOR did not state it agreed
to this. The Taxpayer’s application was denied by the DOR on

June 15, 2001 in witing as stated above.



For a nunber of nonths of the year 2001 the taxpayer was
out of state but she occupied her residence for all of 2000
Subsequent to the denial the Taxpayer testified she called the
DOR and inquired about sending in the information on Schedule C
on her tax return but was told it was unnecessary, as her
application had been denied. This appeal foll owed.

DOR S CONTENTI ONS

The DOR contends the taxpayer did not file an application
and that it properly denied what was filed as an application
for property tax assistance based on the failure of the
Taxpayer to tinely supply year 2000 inconme information and
failure of the Taxpayer to neet the statutory occupancy
requirenent. In support of its contentions the DOR offered the
follow ng testinony and evidence. The DOR testified that the
application at issue was filed on March 13 but that it was
“blank” and that .a blank filed form is tantanmobunt to a form
not filed.” DOR conceded that the application was signed and
conpl eted as the Taxpayer so testified but that the application
| acked information and “an application lacking information is
not an application.” The remainder of DORs testinony
generally agreed with that of the Taxpayer. The information
regarding the incone of the Taxpayer nust be included, however,
on the application to be returned on March 15 of the year in

guesti on. This is because of the requirenents of 9§ 42.19.401



ARM Approxi mately thirty people received DOR s May 2, 2001
letter stating that requested financial information nust be
received by DOR within ten days or it would be necessary to
deny their applications. One other person’s application was
denied for failure to submt the information within this tine
peri od. Approxi mately seven hundred applications are filed
with the |ocal DOR office. The DOR acknowl edged that its May
2, 2001 letter itself did not conply wwth the statutory and ARM
deadline of March 15, 2001 and that it had acted contrary to
its owmn statute and ARM in past years. The DOR also said an
April 15 deadline would serve its purpose of providing tax
collection information to counties in a tinely fashion and that
the first Monday in June would be a desirable date to supply
such information. |If a few taxpayers went beyond this date, it
woul d not create a problem This year the DOR intends to have
a procedure whereby the applicant would submt “sonething by
April 15" providing “sone incone” and that the application wll
be figured on that incone. Finally, it appears to be DOR s
position that the statutory occupancy requirenent is to be net
in the year the application is made. This requirenent states
that the taxpayer nust have “occupied that sanme residence for

at least 7 nonths a year.”



BOARD S DI SCUSSI ON

For the past seven years at |east the Taxpayer has filed
her application in a manner approved and apparently as directed
by the DOR and in each year her application has been approved.
Her signed and conpleted application, except for requisite
financial information, was returned to the DOR local office by
March 15 of each year or before that date including her
application filed for 2001. The DOR admitted it had not
followed its own statute or ARM during this lengthy tine
period. The Taxpayer is self-enployed and since her accountant
had not conpleted her tax return by April 15 she asked for and
received tinme extensions to file her returns, including
Schedule C, which contained the required financial information
for the DOR Only if the Taxpayer was an enployee and not
sel f-enpl oyed would she have likely received a W2 form before
March 15. This form would have allowed her to file a conpleted
form with required incone information by Mrch 15. The DOR
offered no reason for the selection of the date of March 15 as
the due date for filing the application and appears to intend
changing that date to at least April 15 this year for the
subm ssion of at |east sone financial figures. The position of
the DOR that the seven-nonth occupancy test nust be net the
year the application is filed cannot be conplied wth and

t herefore cannot be sustai ned. March 15 of course occurs in



the third nonth of the year and so the taxpayer cannot have
occupied the property for seven nonths prior to that date for
an application filed for a given year. The Taxpayer’s incone
is tested for the preceding taxable year and if the occupancy
test is to be neasured on a yearly basis this too nust be
measured for the preceding tax year. The Taxpayer occupi ed her
residence for all of the tax year 2000 and thus satisfied this
requirenment. It is the conclusion of the Board that the DOR s
adopted procedures for 2001 relative to the issues presented
anounted to the arbitrary, capricious or otherw se unlaw ul
adoption of a new ARM rule while at the sane tine abrogating
their owmn ARM rule in effect for such tine period. Thi s
renders such adopted new rule arbitrary, capricious or
otherwi se unlawful. The DOR admitted that it didn't followits
own rule during this lengthy tinme period and that it also did
not conply with its own rule again in granting a ten-day
extension of time to file the information in its May 2, 2001
letter to the Taxpayer. Therefore the Taxpayer did file a
tinmely application for property tax assistance in 2001 and net
the requirenents of Sections 15-6-134(1)(c) and 15-6-191, MCA
with regard to supplying year 2000 incone information and the
occupancy requirenent.

CONCLUSI ONS OF LAW

1. The Board has jurisdiction over this matter in accordance
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with Section 15-2-302, MCA

The Board shall give an admnistrative rule full effect

unless the Board finds a rule arbitrary,

ot herwi se unlawful. Section 15-2-301(4), MCA

The appeal of the Taxpayer 1is

decision of the DOR is reversed.

hereby granted and

capricious or

t he



ORDER

| T IS THEREFORE ORDERED by the State Tax Appeal Board of
the State of Mntana that the Taxpayer’s Application For
Property Tax Assistance for 2001 shall be approved.

DATED this 12th day of March, 2002.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai rman

JEREANN NELSON, Menber

M CHAEL J. MJULRONEY, Menber

NOTI CE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA Judi ci al review may
be obtained by filing a petition in district court within 60
days follow ng the service of this Oder.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 12th day of
March, 2002, the foregoing Order of the Board was served on the
parties hereto by depositing a copy thereof in the US. Mils,
post age prepaid, addressed to the parties as foll ows:

Cynt hi a Tayl or
524 ol f Course Rd.
Ham [ ton, MI 59840- 3237

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, MI 59620

Ji m Fai r banks

Regi onal Lead

Depart nent of Revenue
2681 Pal ner, Suite |
M ssoul a, MI 59808

DONNA EUBANK
Par al egal
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